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JOSEPH B. EASTMAN 


By the Board of Editors 


Joseph B. Eastman, the Nation’s friend and public servant, passed 
away at Washington, D. C., March 15, 1944. Shocked and saddened by 
his untimely death, practitioners before the Interstate Commerce Com- 
mission have desired to give permanent expression to some of the many 
resolutions, memorials and eulogies that have come to the Association, 
and others that have appeared in the public press and in certain tech- 
nical journals and other writings throughout the country. To that end, 
the April, 1944, issue of the Journal is offered as a Memorial Edition, 
affording a permanent part of transportation history and a tribute to 
a great public official. 

The Board of Editors desires to respond also to the request of many 
practitioners for reproduction of the several addresses, not heretofore 
published, delivered at the testimonial gathering of February 17th 
last, to commemorate the Silver Anniversary of Mr. Eastman as an 
Interstate Commerce Commissioner. 

Among the first of the condolences received by Miss Elizabeth 
Eastman, Mr. Eastman’s sister and the only surviving relative, was that 
of President Roosevelt, dated at The White House, Washington, March 
15, 1944, and reading as follows: 


Dear Miss Eastman : 

May I send you this message in the retirement of your grief 
to record my own sorrow in the sorrow which has been laid so 
heavily on you in the loss of a loved and loving brother. My heart 
goes out to you in deepest sympathy. 

Very sincerely yours, 
March 15, 1944. FRANKLIN D. ROOSEVELT. 


Practitioners who had the privilege of participation in the Silver 
Anniversary of February 17th, last, will recall the fine tribute paid to 
Miss Eastman by Senator Burton K. Wheeler. The full text of the 
Senator’s address appears in this issue of the JouRNAL, pp 616. 

At the time of Mr. Eastman’s death, Senator Wheeler made the 
following statement : 

Mr. Eastman was an ideal Government administrator, one of the 
finest and best that I have come in contact with in my twenty years in 
Congress. His passing will be a distinct loss to the Interstate Com- 
merce Commission and to the people of the country generally. If we 
had more Eastmans as administrators in Washington there would be 
far less criticism of Federal Bureaus. 

Railway Age, March 18, 1944, page 533. 


The Commission’s Memorandum to the Press (March 15, 1944) an- 
nounced the decease of Commissioner Eastman. (See p. 469, March 
JourNAL.) A resolution adopted by the Interstate Commerce Com- 
mission on March 15th is reproduced herewith: 
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At a General Session of the Interstate Commerce 
Commission, held at its office in Washington, D. C., 






> » » on the 1th dap of Hlarch, A. D. 1944 « « « 


PRESENT: 


WILLIAM J. PATTERSON, Chairman 


COMMISSIONERS 


CLYDE B. AITCHISON 
CLAUDE R. PORTER 
WILLIAM E, LEE 
CHARLES D. MAHAFFIE 


CARROLL MILLER 
WALTER M. W. SPLAWN 
JOHN L. ROGERS 

J. HADEN ALLDREDGE 


J. MONROE JOHNSON 


Ti was unanimously voted that the following resolution be entered upon 
the minutes of the Commission, and that a suitable copy thereof be 
prepared and sent to Miss Elizabeth Eastman: 


With profound sorrow we record the 
death of our beloved and respected 
colleague and brother, the Honorable 
Joseph Bartlett Eastman, which occurred 
in the city of Washington about 6 
o'clock on the morning of March 15, 
1944. 

Commissioner Eastman became a 
member of the Commission on Feb- 
ruary 17, 1919, and served under suc- 
cessive reappointments until his death, 
a period of 25 years and 28 days. On 
March 8, 1920, he was unanimously 
elected Chairman of the Commission, 
but declined the Office. He served as 
Chairman during the calendar year 1926, 
and from July 1, 1939, to June 30, 1942. 
During this long period of service as 
Commissioner, by designation of the 
President he simultaneously performed 
the duties of the Office of Federal Co- 
ordinator of Transportation from June 
16, 1933, until June 16, 1936, and of 
Director of the Office of Defense 


A TRUE COPY 





Transportation established by executive 
order December 18, 1941, until his death. 

The genial and helpful personality of 
our departed brother, his untiring in- 
dustry and ceaseless diligence, his great 
intellectual capacity and breadth of 
learning, sterling integrity and selfless- 
ness, broadmindedness and passion for 
justice, sound and ripened judgment, and 
his devotion to the public interest, won 
the warm affection and abiding regard 
of all who came into association with 
him, whether members of the Com- 
mission and of its staff or persons having 
business or official relations with him. 
As public servants we have been in- 
spired by his example of high ideals 
and splendid achievement, and intimate 
daily contacts with him have made our 
lives better. The sudden ending of his 
career of signal usefulness in fields of 
great difficulty and responsibility is a 
tremendous loss to the country which 
he was serving so well. 


ZL fie 


ATTEST: 


























ODT-GC GRAIN AND GRAIN PRODUCTS TRANSPORTATION CONSERVATION COMMITTEE 


Executive Committee 


« To Members of the General Committee: 


Your Committee on Resolutions begs leave to report and 
submit to you the following Resolutions anent the death of 


JOSEPH B. EASTMAN 


Whereas, JOSEPH B. EASTMAN, late Director of the Office of Defense Transportation, 
was on the fifteenth day of March, in the year of our Lord 1944, taken by deal, 


and, Whereas, JOSEPH B. EASTMAN, in addition to serving the past two years as 
Director of the Office of Defense Transportation, had been a member of the Interstate Commerce 
Commission for twenty-five years; 


mn and, Whereas, his integrity, far-reaching experience, unusual ability and general efficiency 
he won for him unqualified respect and esteem generally, and of the Members of the ODT-ICC 
Grain and Grain Products Transportation Conservation Committee in particular; 


and, Whereas, in his busy and useful life he proved his patriotism to his Country and devotion 





. to his family; was courteous, candid and fair in his business dealings and had compassionate 
‘ , charity for the unfortunate; ; 

a- and, Whereas, the Members of the ODT-ICC Grain and Grain Products Transportation 
at Conservation Committee are deeply grieved by his untimely death; 

of 

S- Therefore, Be Bt Resolved, thas the Members of the ODT- ICC Grain and Grain Products 
or Transportation Conservation Committee extend, to the bereft family of our late friend and associate, 
ad our deepest sympathy and condolence in this time of their sorrow; 

mn 

rd and, Be Bt Further Resolved, shat shese Resolutions be engrossed and memorialized on the 
h records of the ODT-ICC Graia and Grain Products Transportation Conservation Committee 
n- and copies thereof be presented to the Inferstate Commerce Commission, to the Office of Defense 
ig Transportation and to Miss Elizabeth Eastman. 

n. 

4 Respectfully submitted, 

ls 

te ne 

ar Committee on 


Resolutions 
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At a meeting of the Acting Director and Staff of the Office of De. 
fense Transportation held in Mr. Eastman’s Office in Washington, D. C., 
on the 24th day of March, 1944, the following resolution was presented 
by Brigadier General C. D. Young, Acting Director, and was unani- 
mously adopted: 


Mr. Joseph B. Eastman has rendered outstanding public service 
through a period of many years. First as a member of the Massachu- 
setts Public Service Commission, then as member of the Interstate 
Commerce Commission, of which he was Chairman several years, and 
as Federal Coordinator of Transportation, he made a noteworthy record. 
As Director of the Office of Defense Transportation he has, through 
his wisdom, his leadership, his distinctive success in obtaining the co- 
operation of both carriers and shippers, made transportation serve the 
war effort most effectively against heavy odds. Those of us privileged 
to labor beside him and serve him realize with sorrow that his death 
not only deprives this Office of a leader unsurpassed but takes from 
us a friend. 

Now, therefore, be it resolved that we express our profound regret 
and deep sense of personal loss in the untimely death of Mr. Joseph B. 
Eastman, while acknowledging with gratitude the privilege that was 
ours in sharing the responsibilities of this Office with a man so able, so 
kindly, so unselfish in his service to his fellows; be it further resolved 
that copy of this resolution be presented to his devoted sister, Miss 
Elizabeth Eastman. 


Members of the Pittsburgh Region Chapter passed the following 
resolution at the March 20th meeting: 


The members of the Pittsburgh Chapter of the Association of In- 
terstate Commerce Commission Practitioners in regular meeting as- 
sembled on March 20, 1944, at Pittsburgh, Pennsylvania, have with pro- 
found sorrow an@ deep regret learned of the untimely death of Joseph 
B. Eastman, Director of the Office of Defense Transporiation and mem- 
ber of the Interstate Commerce Commission. 

His career as a federal public servant extending over a period of 
more than twenty-five years established him as an outstanding trans- 
portation expert and his direction of the Office of Defense Transporta- 
tion constituted an invaluable and immeasurable service in cur victory 
effort. His career and work have indeed been a guide and inspiration to 
all of us and we shall miss him. 

Be it resolved, therefore, that this expression of regret be spread 
upon the minutes of the proceedings of this Chapter and that copies 
thereof be sent to the Association of Interstate Commerce Commission 
Practitioners and to Miss Elizabeth Eastman, sister of the deceased. 


Brigadier General Charles D. Young, appointed by the President 
as Acting Director pending appointment of a successor to Director East- 
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man paid tribute to Mr. Eastman and called upon his fellow workers 
in the O. D. T. to ‘‘seek even more earnestly the attainment of the goal 
for which Mr. Eastman gave so generously—that transportation shall 
not fail a Nation and a World in need.’’ From his statement we 
quote : 


‘‘Mr. Eastman is a war casualty: He refused to measure out his 
strength in the face of need. His death is more than a personal loss 
to us; it is occasion for a Nation’s sorrow. He was deeply appreciative 
of the fine and loyal service of all of us who served with him, in the 
field no less than in Washington. We can do no other, in recognition 
of his unselfish and splendid work, than to close ranks and seek even 
more earnestly the attainment of the goal for which Mr. Eastman gave 
so generously—that transportation shall not fail a Nation and a World 
in need.”’ 

General Young was first associated with the Office of Defense Trans- 
portation shortly after its establishment December 18, 1941, and has been 
its Deputy Director for more than a year. 


The Federal Power Commission passed the following resolution : 


The members of the Federal Power Commission have, with deep 
regret and a keen sense of personal loss, learned of the untimely death 
of Joseph Bartlett Eastman, member of the Interstate Commerce Com- 
mission and Director of the Office of Defense Transportation. 

Throughout his public career in Massachusetts and his twenty-five 
years’ service on the Interstate Commerce Commission, his integrity, 
intellectual capacity, diligence, and unceasing devotion to the public 
interest have brought him widespread recognition. His successful per- 
formance of the difficult tasks and responsibilities which have been his 
as Director of the Office of Defense Transportation during the period 
of the war emergency has constituted a national service of incalculable 
value. These accomplishments, together with his modesty and sweet- 
ness of character which have so endeared him to those who have known 
and worked with him, have made his career a genuine inspiration to 
his fellow public servants. 

Be it resolved, therefore, that this expression of respect, affection, 
and regret be spread upon the records of the Commission and that 
copies be sent to the Interstate Commerce Commission, to the Office of 
Defense Transportation and to Miss Elizabeth Eastman. 


LELAND OLDs JOHN W. Scorr 
Bast. MANuLy Neuson Lee SmitTH 
CLAUDE R. Draper 


“*Mr. Eastman’s death has deprived the country of one of its most 
able and valuable public servants and one of the Government’s hardest 
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working public officials at a time when he was carrying out so effectively 
one of the vitally important phases of the war program. His advice 
and counsel on the many transportation problems his organization and 
ours faced in common will be keenly missed by all of us.’’ 

Rear Admiral Emory S. Land, Chairman, Maritime Commission. 


‘‘The death of Joseph B. Eastman leaves a gap that will not be 
easy to fill. The nation has lost an outstandingly brilliant expert on 
transportation, one who never lost his deep-rooted impartiality in a 
controversial field. As Coordinator of Defense Transportation, Mr. 
Eastman was a tower of strength in a critical period. The Army par- 
ticularly will feel a deep sense of deprivation. It has lost a wise and 
sympathetic counsellor, one who has given whole-hearted support to its 
problems and its needs. Personally, I have lost a friend.’’ 

Lt. Gen. Brebon Somervell, Commanding General, Army Service Forces. 


‘‘This country can ill afford the loss of men of the character and at- 
tainments of Joseph B. Eastman. His knowledge of transportation in 
all of its forms was profound and his capacity in the field of regula- 
tion was outstanding. His death comes at a critical period in the his- 
tory of domestic transportation in the United States. Mr. Eastman 
was known personally to thousands of motor carriers whose admiration, 
respect and affection he had earned over the years. His death is a 
distinct loss to transportation and particularly to the motor carrier 
industry.’’ 

Ted V. Rodgers, President, The American Trucking Associations, Inc. 


For the National Association of Railroad & Utilities Commissioners 
the following resolution was submitted : 


Resolved, That the members of the Executive Committee of the 
National Association of Railroad and Utilities Commissioners have 
learned with deep sorrow of the death of Honorable Joseph B. East- 
man, long a valued and much loved member of our Association and of 
this Committee. 

In his passing, the country has lost one who devoted his entire life 
to public services, with a completeness rarely equaled and impossible to 
exceed. He had large abilities, and he served with fidelity that was ab- 
solute. He sought the cooperation of those with whom he had to deal. 
He believed in democracy; and found time from the great tasks im- 
posed upon him to explain with candor publicly the aims and purposes 
which he sought to advance. He never impugned the motives of men; 
and because he believed in men generally he received their confidence and 
cooperation to a marked degree. He achieved much because his aims 
were high; and because he obtained the cooperation of those with whom 
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he dealt. He believed in regulation primarily through leadership rather 
than by compulsion. He was one of the truly great men of our time. 

Resolved, That as a mark of our love and respect the President and 
the members of this Committee, and such other members of the Asso- 
ciation as may be able, attend the funeral exercises in a body; 

Resolved, That the Secretary be instructed to make arrangements 
for such attendance; and 

Resolved Further, That the Secretary transmit a duly attested 
copy of these resolutions to the sister of our friend, whose memory we 
cherish. 


A letter dated March 17, 1944 from members of the Federal Com- 
munications Commission to the Interstate Commerce Commission is re- 
produced : 


The Honorable The Commissioners, 
The Interstate Commerce Commission, 
Washington, D. C. 


Gentlemen : 


On behalf of my fellow Commissioners as well as personally, may 
I express our deep regret on the death of Commissioner Joseph B. 
Eastman. Your loss is shared by other agencies of the government and 
by the entire country. 

Throughout his whole career, so unselfishly devoted to public ser- 
vice, Commissioner Eastman exhibited qualities of judicious objectivity, 
technical competence, and courage in adhering to the right as he saw 
the right, which may well serve as a standard for all of us in public 
service. 

Sincerely yours, 


JAMES LAWRENCE Fy, Chairman. 


On the day of Mr. Eastman’s passing, hearings were in progress 
before a sub-committee of the House Committee on Interstate & Foreign 
Commerce, on the Repeal of Land-Grant Rates for Transportation of 
Government Property. We quote the tribute paid to Mr. Eastman at 
that time by Honorable Clarence F. Lea, Chairman of the Committee, 
—_ R. V. Fletcher of the Association of American Railroads and 
others. 


The Chairman (Mr. Lea): Mr. Chairman, before saying anything 
about the bill pending before the committee, I think it is an appropriate 
time that this committee should recognize the passing of Mr. Eastman. 
He has been closely associated with the work of this committee during 
the whole time that I have been a member of the committee, which is 
now nearly 22 years. 
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I regard Mr. Eastman as one of the great public servants of this 
generation. I think he has made a contribution to the public welfare 
and to the transportation system of this country that is scarcely, if 
it is, equalled by any other man in the history of the country. 

So I think the Nation might well today, or tomorrow, pause to 
pay a tribute to the great service that man performed for his country. 


Mr. Reece: Mr. Chairman, before you divert, if I may, I think it 
would be well for our committee to adopt a formal resolution expres. 
sing our appreciation for the services which former Commissioner 
Eastman rendered, and our regret at his going and 

I move that the Chairman head the resolutions committee to draft 
such a resolution. (It appears at page 585 of this JouRNAL). 

(The motion was duly seconded, put and carried). 


Mr. Boren: Mr. Chairman, we thank you very much for your con- 
tribution at the opening of our hearings. I want to say for myself 
and the other members of the committee, in addition to what the Chair- 
man has so well said, that Mr. Eastman not only had the respect, but 
the sincere affection of the men of this committee who have worked with 
him through the years, and I know that this committee, as well as the 
industry and all of the public affected by the great organization that 
he was at the time of his untimely passing working with, are shocked 
and hurt at the loss of that very able man. 

Mr. Fletcher: May I say a word, Mr. Chairman, before I address 
myself to the question before the committee, with reference to the pass- 
ing of Mr. Eastman? 

Mr. Boren: Yes. 

Mr. Fletcher: I am the first person connected with the Association 
of American Railroads, who, since Mr. Eastman’s death, has had an 
opportunity to express publicly the appreciation that the railroad world 
has for Mr. Eastman’s splendid service to the country. 

I have known him personally for 30 years or more. 

Recently at a little dinner given in New York by the Economic 
Club, it was my pleasure and duty to say something about Mr. Eastman. 
More recently, at a dinner given in his honor in the city of Washington, 
my very talented associate, Mr. Fort, paid a tribute to Mr. Eastman 
which is one of the most beautiful things I have ever heard. 

I think all of us rest under a sense of tremendous loss in his pass- 
ing. Personally, I have always thought he was the most nearly ideal or 
perfect public servant I ever saw. I never saw a man who was so com- 
pletely devoted to the public service as he. He was on the Interstate 
Commerce Commission for all of these years; he was Federal Coordi- 
nator of Transportation, and more recently Director of the Office of 
Defense Transportation, at a modest salary. I have an idea, if I am 
not out of order in so saying, that his talents and his accomplishments 
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were such that he could have gotten a salary from private industry which 
would have been ten times the amount that was paid him by the Gov- 
ernment. 

Money meant nothing in the world to Mr. Eastman. His whole 
life was consecrated to the public service. He was the most disinterested 
man I ever saw. I remember having read once that Thomas Jefferson 
said with regard to John Adams, ‘‘He is as disinterested as the Being 
who made him.’”’ I think that was true of Mr. Eastman—disinterested 
so far as his own personal interests were concerned. He was always a 
modest gentleman, and he grew in stature with the passing of the years; 
and his interest was such and his contact with all those who came to 
have any business with him was such that he ripened and deepened 
and became one of the most wonderful public servants I think this 
country has ever had. 

Nobody can replace him, Mr. Chairman. Somebody will be ap- 
pointed, I dare say, in his place, and no doubt a worthy man, who will 
do the best he can, but this country will never see his like again in the 
field of transportation. 


CONGRESS OF THE UNITED STATES 


House of Representatives 
Committee on Interstate and Foreign Commerce 
Washington, D. C. 


At a meeting of the Committee on Interstate and Foreign Com- 
merce of the United States House of Representatives, held on the 31st 
day of March, 1944, it was unanimously voted that the following reso- 
lution be entered upon the minutes of the Committee, and that a suit- 
able copy be prepared and sent to Miss Elizabeth Eastman: 


‘‘On many occasions over a period of twenty-five years, Honorable 
Joseph B. Eastman, as a member of the Interstate Commerce Commis- 
sion, and in other capacities, appeared before this Committee to discuss 
interstate commerce problems within its jurisdiction. Frequently in the 
long course of years, many members of this Committee have turned to 
Mr. Eastman as a source of constructive information and advice. 

We found him a never failing source of wisdom; and as to trans- 
portation problems in particular. 

In these many contacts we have ever been impressed by his diligence, 
his patience, his fairness, his rich fund of experience, his industry, his 
diplomacy, and great capacity for work. 

In a period in which there was a widespread distrust of Govern- 
mental action, Mr. Eastman, by his actions and utterances and by the 
manner in which he carried his great responsibilities, steadfastly in- 
spired and retained the confidence of the Country and the Congress in 
the fidelity of his service. 

On the 15th day of March, 1944, we learned, with affectionate 
sorrow, of his passing that morning. It seemed there was no other to 
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whom we could turn who could in so full a measure carry on the burdens 
as he had done. 

He combined a pleasing personality and sincere friendliness with 
those sterner qualities with which he so untiringly performed his duties, 

His was an important service in the greatest period of transporta- 
tion in the history of our Country. To a degree, beyond our present 
realization perhaps, he was a pioneer in a new era of transportation 
development. 

He contributed much to the foundations of a regulatory system 
which is designed to accomplish the cooperation of private ownership 
and operation and governmental regulation looking toward the best 
usefulness and cooperation of all our transportation agencies in the 
public interest of the nation. 

The members of this Committee hereby express their profound 
appreciation of the life, character, and service of Joseph Eastman. 

His career as one of the great public servants of our time has been 
an inspiration.’’ 

CLARENCE F. Lea, 


Attest : Chairman. 


E.Ton J. Layton, 
Clerk. 


Committee on Appropriations 


At a hearing before the House Committee on Appropriations in 
Washington, D. C., March 27th, the Committee took official notice of 
Mr. Eastman’s death by the following remarks: 


The Chairman (Mr. Cannon): General Young, this subcommittee 
officially desires to join in the many expressions of sympathy and sor- 
row that have been voiced at the passing of Mr. Eastman. 

Long a member and Chairman of the Interstate Commerce Com- 
mission, Director of the Office of Defense Transportation, and member 
of the War Production Board, he has won and held the confidence, ad- 
miration, and esteem of the Congress, the Executive and the Transpor- 
tation Industry. 

His relations with this Committee were particularly felicitous. 
We found him always cooperative and helpful, and of rare judgment 
and ability. 

He was as much a part of the Armed Services as any man in the 
Nation, and his service in maintaining the Transportation system of 
the country, in maintaining troop movements, in maintaining munitions 
movements and the movement of supplies to and from our industries, 
was a vital part of the war program, and was admirably handled. 

It is a matter of wonder that we have been able to maintain both 
our war and civilian transportation systems and have them functioning 
so perfectly as they have been during this war. 

I think perhaps the most notable and commendable feature is the 
contrast between the service and the cost of transportation in the first 
World War and in this World War. 
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In my opinion, when the history of this war is written Mr. East- 
man will have a very large part in the winning of the war. 


At a meeting of the Board of Directors of the Association of 
American Railroads, held in Washington, District of Columbia, on 
March 31, 1944, it was unanimously voted that the following resolution 
be adopted and spread upon the minutes and that a suitable copy there- 
of be prepared and presented to Miss Elizabeth Eastman: 


‘*RESOLVED: Throughout a long period of years it was our priv- 
ilege to know and work with the Honorable Joseph Bartlett Eastman. 
Always, he commanded our respect, our admiration, and our warm 
personal regard. It was with the deepest sorrow that we learned of his 
untimely death. 

‘‘The rare quality of his mind endowed him with spendid poten- 
tialities, quickened and directed to high purposes by the sterling quality 
of his character. 

‘‘Mr. Eastman’s place among the leaders of this Nation was one of 
unsurpassed distinction and unique significance. Acclaimed during his 
lifetime, his name will gather fresh luster as the passing years bring 
forth the continuing fruits of his labor. 


At the meeting of the Advisory Committee on Public Relations of 
the Association of American Railroads, held in New York on March 16, 
the following memorial was unanimously adopted : 


The death of Joseph B. Eastman—for twenty-five years a member 
of the Interstate Commerce Commission, and, during the war, Director 
of the Office of Defense Transportation—has deprived the nation of a 
public servant of rare value, and the transportation industry of a true 
and immensely helpful friend. No man has contributed more to public 
understanding of transportation progress and problems, nor has any 
man more effectively presented to the transportation agencies the prob- 
lems and; point of view of the public. 


The passing of Mr. Eastman is a profound loss to the better rela- 
tions between transportation agencies and the public, as well as a per- 
sonal loss to those of us who have been associated with him in his great 
work. 


RESOLVED: that this memorial be included in the minutes of this 
meeting and that a copy of it be transmitted to his sister, Miss Elizabeth 
Eastman. 


To this expression of Mr. Eastman’s immeasurable service toward 
better relations between railroads and the public, I add my own sense 
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of personal loss at his passing. No country at any time could spare such 
a man—most of all the United States, now. 


Letter from Robert S. Henry, Ass’t. to the President, Association of American 
Ratiroads, March 27, 1944. 


The resolution of the Great Lakes Regional Advisory Board is 
printed below : 


It is with sincere regret that we hear of the death of Mr. Joseph B. 
Eastman, on March 15, 1944. 

His passing away will be a distinct loss, not only to the Office of 
Defense Transportation, the Interstate Commerce Commission, and to 
the people in the country generally, but particularly to the shipping 
public and the transportation industry. 

Because of his attitude that characterized his entire period as Di- 
rector of the Office of Defense Transportation, and his desire and effort 
to proceed by the exercise of common sense and cooperation in whatever 
assignment might be given to him, and was cheerfully administered, he 
commanded the confidence of the country as a wise and impartial ad- 
ministrator of public trust, and impressed everyone with his strength, 
unfailing courage, and sincere devotion to the highest ideals of public 
service. 

Be it resolved, therefore, that the members of the Great Lakes 
Regional Advisory Board express the feeling of a keen personal loss, 
and a copy of this expression be entered upon the records of this meet- 
ing, with a copy to his sister, Miss Elizabeth Eastman, the Office of 
Defense Transportation, and the office of the Interstate Commerce 
Commission. 


March 30, 1944. 


The Traffic Club of Baltimore, Maryland submitted the following 
resolution : 


It was with regret and deep sorrow that the Traffic Club of Balti- 
more learned of the untimely passing on March 15, 1944, of a great 
American and outstanding public servant, Joseph B. Eastman. He gave 
without stint of his energy and time, and his untiring efforts and knowl- 
edge contributed immeasurably to the strengthening of the country’s 
transportation systems. Of unaffected manner which endeared him to 
all, Mr. Eastman’s fearless and uncompromising leadership served to 
increase the prestige of government administration in general. His 
charm and presence will be missed, but his contributions to the public 
good will be an enduring monument to his memory. 

The Traffic Club of Baltimore, by action of its Board of Governors, 
directs that this tribute of reverent respect be spread upon the perma- 


nent records of the Club, and that copy be sent to the family of Mr. 
Eastman. 


March 29, 1944. 











OC Or 








APRIL, 1944 





589 





A resolution adopted by the Operating Committee of the Automotive 
Safety Foundation is reproduced : 


Few men in public service have contributed more to the common 
weal than did Joseph B. Eastman in his long career as a government 
official. His integrity, fairness and sense of balance made him one to 
whom all sides could turn with assurance in times of controversy. His 
contribution to the advancement of transportation marked him one of 
the foremost public administrators of his time. 

We, the members of the Operating Committee of the Automotive 
Safety Foundation, join with countless other Americans in mourning his 
passage, and we resolve that: 

This expression of our sympathy be tendered to his sister, Miss 
Elizabeth Eastman, and further that a copy of it shall be written into 
the permanent records of our organization. 


Letter from Mr. Pyke Johnson, President, March 24, 1944. 


The Oil Field Haulers Association, Inc., adopted a resolution as 
follows : 


At a meeting of the Oil Field Haulers Association, Inc., held at 
Austin, Texas, on March 16, 1944, the announcement was made of the 
passing of the Honorable Joseph B. Eastman, Director of the Office of 
Defense Transportation, and Member of the Interstate Commerce Com- 
mission. 

The loss of this outstanding public servant and the realization of 
the great service he had rendered in time of war, and which probably 
resulted in his untimely death, brought great sadness to the members of 
this Association and to the transportation industry generally. 

THEREFORE, BE IT RESOLVED, that this Association express to each of 
his colleagues on the Interstate Commerce Commission, and to his staff 
in the Office of Defense Transportation, the sincere sympathy of all 
members of this Association in the passing of their friend and co-laborer 
in public service. 

BE IT FURTHER RESOLVED, that a copy of this resolution be transmitted 
to the surviving relatives of Mr. Eastman and to the Interstate Com- 
merce Commission and the Office of Defense Transportation. 


J. H. Rose, Jr., Houston, Texas 

A. R. Duxe, Houston, Texas 

O. H. McAuister, Big Spring, Texas. 
March 17, 1944. 


The untimely death of Joseph B. Eastman in March, 1944 represents 
an irreparable loss not only to his associates but to all men in the trans- 
portation field. ... 
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The encouragement and assistance tendered by Mr. Eastman to the 
Associated Traffic Clubs and, indirectly to every traffic man, cannot be 
over-emphasized. The goal of unlimited service to the public which he 
set for himself and toward which he worked throughout his lifetime is 
one which the rest of us in transportation might do well to adopt. We 
unreservedly mourn his passing. 


pr Tariff, April, 1944. (Published monthly by the Traffic Club of Newark, 
J 


Throughout his public career and his twenty-five years’ service on 
the Interstate Commerce Commission, his integrity, intellectual capacity, 
and unceasing devotion to the public interest have brought him wide- 
spread recognition. The country has lost an exceptionally valuable 
public servant. His successful performance of the difficult tasks and 
responsibilities which have been his as Director of the Office of Defense 
Transportation during the period of the war emergency has constituted 
a national service of incalculable value. His splendid character endear- 
ed him to those who have known and worked with him. 

Harry Bachrach, Executive Director, New Jersey Utilities Association, March 


, 


The great tribute heard throughout the public press came as a 
spontaneous and heartfelt expression of honor and love and of admira- 
tion of the outstanding accomplishments and the splendid public service 
of Mr. Eastman. Throughout his long public service, Mr. Eastman 
discouraged and avoided publicity concerning himself. His unusual 
modesty was permitted to yield only to those important occasions where 
official duty so required or the overwhelming insistence of friends and 
admirers left no fair alternative. Expressions throughout the press 
of the country following the decease of Joseph B. Eastman, largely 
through the editorial columns, are indeed a reflection of the sincerity 
and sorrow of the entire Nation. They are worthy of recognition as a 
part of this memorial edition of the PRacTITIONER’s JOURNAL, and as a 
contribution to contemporary history of a great American. 

The short time available before going to press has precluded any 
real possibility of seeking and procuring permission to reprint the 
numerous editorials brought to the attention of JouRNAL editors. Per- 
mission has been received, however, from the publishing concerns whose 
editorials are quoted below. The flood of editorials has been so great, 
we have been compelled, in large part, to excerpt only. 


Through its publication ‘‘Transport Topics,’’ the American Truck- 
ing Associations said editorially : 


Joseph B. Eastman 


In the death of Joseph B. Eastman, the trucking industry lost a 
friend. His friendship was not one of partisanship but rather that of 
the wise counsellor. It grew out of his understanding of the motor car- 
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rier industry, an understanding born of the fact that he was one of the 
sponsors of the Motor Carrier Act and thereafter remained in close 
touch with it and with the industry. 

As word of Mr. Eastman’s death quickly spread, it was but natural 
that a flood of expressions of sorrow should well up from his thousands 
of friends and admirers, both in and out of the government. That 
immediate and spontaneous response reflected the high esteem which 
Mr. Eastman gained during his 25 years as a member of the Interstate 
Commerce Commission and his two years as Director of the Office of 
Defense Transportation. 

Even those who disagreed from time to time with his views con- 
ceded his integrity. 

It is true that with the passage of years, Mr. Eastman’s leanings 
apparently changed. Whereas in his younger days he was considered a 
champion of transportation labor and even was accused by some as being 
‘‘radical’’ in his views on transportation controls, he later drew the fire 
of labor and the praise of ultra-conservative railroad managements for 
advocating operating economies that tended to displace workers. It is 
significant, however, that even though his leanings changed, he was 
eredited with having arrived at his convictions through applying the 
lessons learned from a vast background of experience. 

A review of Mr. Eastman’s career and of his written opinions and 
public utterances reveals that the man who became transportation ad- 
visor to Presidents kept before him at all times the goal of the public 
interest. To him, better transportation meant a public better served. 
In weighing cases he displayed not only an enviably broad knowledge 
of law and of transportation but also a fine judicial attitude which acted 
as a stabilizing influence in, the Commission he served so ably. 

None ever questioned his fairness, and with the passing of years 
there developed unanimous recognition of his ability. He frequently was 
characterized as ‘‘the highest type of public administrator.’’ He re- 
mained a bachelor but was said to be ‘‘ wedded to his work.’’ 

The gap left in the ODT by the death of Mr. Eastman has been 
filled, temporarily at least, by the designation of an Acting Director. 
But no matter what final appointment is made in the ODT, the President 
still must make another appointment to round out the full complement 
of ICC members. It will be difficult to find a man of the broad attain- 
ments and understanding possessed by Mr. Eastman. Regardless of the 
qualifications of his successor in the ICC, motor carriers generally will 
feel a void in the absence of Mr. Eastman. They will recall that always 
he lent a sympathetic ear to presentations of their problems. 

It is a foregone conclusion that Mr. Eastman will go down in history 
as one who gave his life to public service. He carried on a double-duty 
schedule which took its toll of even his vast energy. The motor carrier 
industry will always remember Mr. Eastman as an outstanding example 
of a fair and able administrator. 

Transport Topics, March 20, 1944. 
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The Railway Age, March 18, 1944 includes a tribute to Mr. Eastman, 
which we quote here by permission : 


Joseph Bartlett Eastman 


JOSEPH BARTLETT Eastman, Director of the Office of Defense Trans- 
portation since its inception late in 1941 and an Interstate Commerce 
Commissioner since 1919, died of a coronary occlusion on March 15 in 
a Washington, D. C., hospital, where he had gone on February 19 under 
orders from physicians, who were concerned at the state of his health. 
It was not then believed—or at least it was not revealed—that his con- 
dition was acutely dangerous. The funeral was held on March 17 from 
All Souls’ Memorial Episcopal Church, Washington, with interment, 
following cremation, to be in the family plot at Binghamton, N. Y. 

Mr. Eastman was the nation’s best-known and, with justice, its 
most-honored civil servant—without any near runners-up to dispute his 
position. A bachelor of scholarly tastes, he poured upon the tasks as- 
signed to him a ratio of his time and a degree of concentration and 
single-minded energy quite without parallel elsewhere among personali- 
ties of public renown. At the same time, he did not permit his attention 
to his job to narrow his interests, which were extraordinarily wide, con- 
sidering the limited amount of time he had left to spend upon anything, 
after his working hours were deducted. His acquaintance also was mul- 
titudinous—being practically entirely among leaders in transportation 
and numbered in the thousands outside; and it has been given to few 
men to know as warm friends so large a proportion of their acquaintance. 

Born at Katonah, N. Y., on June 26, 1882, the son of a Congrega- 
tional clergyman, Mr. Eastman attended Amherst College, where his 
scholarly attainments were attested by his election to the honorary Phi 
Beta Kappa society. Like so many young men of intellectual leanings, 
he left college intent on social reform. Upon the attainment of his 
B.A. degree in 1904, he spent a year as an Amherst fellow in a social 
settlement house at Boston, and thereafter was secretary of the Public 
Franchise League of that city until 1913. After serving for two years 
as counsel for street railway employees in wage arbitration cases, he was 
named a member of the Massachusetts Public Service Commission in 
1915 and served on it until 1919 when he was nominated as Interstate 
Commerce Commissioner by President Wilson. 

Mr. Eastman was a close friend of the late Justice Louis Brandeis 
and was by many considered his protégé. Innocent of any practical 
business experience, he was for many years deemed a ‘‘Liberal’’—not 
in the old sense of that word, as connotating the absence of govern- 
mental interference in social and economic life, but in the modern per- 
version of the term to indicate those who trust largely to coercive politi- 
cal power to make up for the deficiencies in individual behavior which 
produce social injustice and conflict. In conformance with the doctrines 
of this latter-day ‘‘Liberalism,’’ Mr. Eastman was for many years an 
outspoken advocate of government ownership of railroads, even while 
he sat on the bench under a policy designed to continue them in private 
ownership. 
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There were, however, several salient differences between Joe East- 
man and most of his ‘‘Liberal’’ colleagues of a decade or two ago. For 
one thing, he was no perennial sophomore; his observation and study 
did not cease when he was awarded his academic sheepskin, and his 
advocacy of partial socialization of the economy was wholly intellectual— 
not emotional ; a characteristic which enabled him to bid farewell to such 
advocacy when experience at length was given the opportunity to teach 
him that its promises did not jibe with the facts. Another trait of Mr. 
Eastman’s, all but unknown among others who shared his former politi- 
eal predilections, was his unqualified intellectual integrity. He could 
make his mistakes in observation and judgment and reasoning—but he 
did not make them knowingly or willingly, and he did not struggle to 
force facts into a mould fashioned from his preconceptions, nor did he 
obey the orders of any ‘‘party line’’ whatsoever. .... 

Commenting privately on his position at the time of his delayed 
re-appointment, Mr. Eastman observed that he seemed predestined al- 
ways to be in the minority. ‘‘When the Old Deal was riding high in the 
20’s,’’ he said, ‘‘I did not approve of that—and now when their op- 
ponents are in the saddle and also riding high, I discover that I do not 
find that altogether to my liking either.’’ At his last formal public 
appearance, at a dinner given in Washington in his honor by I. C. C. 
practitioners on February 17, Mr. Eastman dwelt on the qualities needed 
in members of administrative tribunals and concluded that ‘‘zealots, 
crusaders, and evangelists’’ were out of place in such posts. 

His experience as ‘‘Co-ordinator’’ under the Emergency Transpor- 
tation Act of 1933 was not altogether a happy one—although, as from 
everything else, he appeared to draw intellectual profit from it. Pre- 
vented by the provisions of the law, inserted at the insistence of organ- 
ized labor, from effecting any real ‘‘co-ordinated’’ economies in trans- 
portation, the Co-ordinator’s function was largely relegated to that of 
making studies of possible improvements in transportation operations 
for future application. Some of these inquiries were carried on in a 
rather rarefied ‘‘theoretical’’ atmosphere and attained little acceptance 
from practical transportation people—a failure attributable, perhaps, as 
much to their manner of presentation, as to the content of the reports. 
From that experience, Joe Eastman learned the valuable lesson—here- 
tofore mastered by few if any of the school of ‘‘Liberalism’’ from which 
he aseended—that co-operation comes more often when the initiator 
begins with the assumption that the ‘‘other fellow’’ wants to co-operate, 
if he can see his way clear to do so. 

The closing months of the ‘‘Co-ordinator’’ regime saw Mr. Eastman 
the convinced exponent of this technique of collaboration—rather than 
that of ‘‘telling them’’—in dealing with leaders of the transportation 
industry, and this attitude characterized his entire period of service as 
director of the O. D. T. He did not, in his desire to proceed by persua- 
sion and co-operation rather than by a proliferation of directives, per- 
mit himself to be swayed by special interests—but he certainly assumed 
that all parties wished to help him foster a transportation service that 
would hurry victory along; and he was not disappointed in the results 
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achieved by this approach. The harshest criticism which any transporta- 
tion controversialist could utter against an opponent, in recent months, 
has been : ‘‘ Why, the so-and-so would even let Joe Eastman down.’’ 

It is significant of the character of both men that, when President 
Roosevelt named Mr. Eastman Director of Defense Transportation, he 
did not deem it necessary to consult the Commissioner first to be assured 
of his willingness to serve in this arduous and important war job; the 
new O. D. T. director was first apprised of his appointment by a news- 
paper man. Equally indicative of Joe Eastman’s character was his 
observation at that time, in private, to the effect that: ‘‘I do not believe 
I have any special qualifications for this job—which seems to me to call 
more for administrative talents, than judicial; and I have never con- 
sidered myself particularly gifted as an administrator. However, the as- 
signment has been given to me and I’Il do the best I can with it.’’ 

Actually, as it has turned out, the Office of O. D. T. director was set 
down in the middle of a situation fraught intrinsically with constant 
temptation to grave controversy; and that such untoward behavior has 
seldom been observed is ascribable to the unquestionable moral authority 
which Mr. Eastman exercised. He did not preach, but rather carried 
into action, his unalloyed patriotism, always putting the national interest 
ahead of partisan and selfish considerations; and those with whom he 
came in contact were, to a more or less degree, infected with this quality 
of his. 

Of his career as an Interstate Commerce Commissioner, little detail 
can here be given of the vast subject matter covered in a quarter-century 
of distinguished consideration of economic issues. He did not always 
guess right, but he always sought to do so, according to his lights—and 
these were his country’s welfare and not his concern for his professional 
advancement, or even for retention of his job by reappointment. But, 
whatever the merits or demerits of his judgment on particular issues, 
it was the attitude of mind and heart which he brought to his duties, 
especially in recent years, by which he made his most profound, if in- 
tangible, contribution to orderly thought and policy on transportation 
questions. His unusual, almost unique, quality was that of a catalyst 
of the fellow-feeling in men—an attribute sorely needed when major 
contemporary social forces are centrifugal and sharply divisive. 

Finally, but by no means least important of this great man’s eminent 
qualities, was his pervasive sense of humor. He rarely made a speech, 
rendered a decision, handed down a comment from the bench, testified 
before a committee of Congress, or engaged in a conversation when he 
did not provoke chuckles from his auditors by a sly and kindly wit 
which pleased his hearers even when, as was usual, they themselves were 
the targets of it. Controversialists in transportation took criticism from 
him almost as good-naturedly as they would receive praise from other 
quarters—so kindly was always his intent. 

A characterization of this noble leader in government and trans- 
portation was made by R. V. Fletcher, vice-president of the Association 
of American Railroads, in an address to the Economic Club of New York 
on January 26. What Judge Fletcher then said could doubtless be called 
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the echo of the sentiments of the whole transportation industry, except 
that it is not all as articulate as Mr. Fletcher. He said: 


‘Looking at the roster of men prominent in official life, I think I 
ean say with confidence that Mr. Eastman’s name leads all the rest in 
his single-minded and whole-hearted devotion to the public service. As 
a member of the Massachusetts Public Service Commission, as a member 
of the Interstate Commerce Commission for more than a generation, as 
Federal Co-ordinator under the Emergency Transportation Act of 1933, 
and finally as Director of the Office of Defense Transportation, perhaps 
the crowning honor of a distinguished career, he commands the con- 
fidence of the country as a wise and disinterested administrator, who 
works at his tasks with astonishing diligence, who brings to his exacting 
duties a wealth of rich experience and who impresses all of us with his 
poise, his freedom from narrow prejudices, his unfailing courage and 
his sincere devotion to the highest ideals of public service. 

‘He has grown in stature with the march of the years and the 
seasoning of experience has hammered him in such a fashion as to give 
him that practical conception of men and affairs so essential to the suc- 
cessful handling of important issues. All of us connected with trans- 
portation instinctively look to him for guidance, with absolute confidence 
in his integrity and trusting implicitly in his ample endowment of com- 
mon sense. Among other qualities that excite admiration is his capacity 
for clear statement, couched in simple language that all of us can 
understand. He eschews the use of vague and obscure generalities, so 
characteristic of many so-called leaders of public opinion, who seem to 
strive to leave us in a foggy atmosphere of uncertainty as to real ob- 
jectives.”’ 

It was said at the White House that President Roosevelt had heard 
with deep regret of Mr. Eastman’s death. The President’s secretary, 
Stephen Early, explained that Mr. Eastman on February 19 had tele- 
phoned him to say that his doctors, under whose care he had been for 
the past two years because of angina pectoris attacks, had told him 
that he must go to a hospital for a rest of at least two months. In view 
of the fact that he would have to be absent from his office that long, or 
even longer, he offered to submit his resignation as director of the 
0. D. T. if the President so wished. 

In reply, the President the same day sent the following note by 
messenger to Mr. Eastman at Emergency Hospital, Washington: 


Dear Joe: I am so sorry to hear that you are feeling somewhat 
below par. Your health is the primary concern and must receive every 
consideration. 

Follow strictly the doctor’s orders, and take that much needed rest. 
Do not for a moment think of resigning. Get yourself back in good 
form, for the job needs you and the country needs you. 

With every good wish, 

Very sincerely yours, 


FRANKLIN DELANO ROOSEVELT. 
The Railway Age, March 18, 1944. 
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Flowers for Eastman* 


In the February 12th issue of Traffic World, an editorial concerning 
the Eastman Silver Anniversary Dinner on the 17th, is worthy of note, 
We quote it herewith, as well as an item which appeared in the March 
18th number following Mr. Eastman’s death : 

Joseph B. Eastman will February 17 complete twenty-five years of 
service as a member of the Interstate Commerce Commission. On that 
date he will be honored at a dinner of the Washington chapter of the 
Association of Interstate Commerce Practitioners, and the convention of 
the Associated Traffic Clubs of America, in Cleveland February 24, will 
be dedicated to him as Director of the Office of Defense Transportation. 
It would seem appropriate for us, before he dies and while we also still 
live, to add our bit to the tributes that are being paid to him. 

We have known him and dealt with him during his entire encum- 
beney on the Commission, including the time when he also served as 
Coordinator of Transportation and his present service as Director of the 
Office of Defense Transportation. There have been occasions, of course, 
when we did not agree with him and his policies, but in all that time 
he has had our admiration for his integrity, his ability, his appetite for 
hard work, and his frankness. It is not too much to say that we have 
never known a public servant—and that is what Mr. Eastman regards 
himself as being—more entitled to the respect in which he is universally 
held. When a man is before the public as he has been for a quarter of 
a century, he has to be made of good metal to withstand the test. And 
he has withstood it. . 

Perhaps the best illustration of his big-mindedness and his unwill- 
ingness to take advantage of situations to ‘‘put over’’ theories of his 
own lies in the fact that, though he has been avowedly a believer in 
government operation of railroads and other utilities, one who did not 
know his history would not be aware of that fact, because, though there 
have been times when he might well have tried to put his theories into 
practice—even to have joined a more or less well defined Washington 
movement for them—he has refrained because, as a practical man, he 
has not thought the time ripe for them. Maybe he has even abandoned 
those ideas. We don’t know. We hope he has, but, if he hasn’t, we 
have no fear that he will try to sneak them over in the dark. 

It is a strange thing that about the only fault we can find with Mr. 
Eastman as an administrator of public affairs is due to what is another 
outstanding thing in his character—his amiability—not, one might say, 
a thing to be criticized, but, rather, to be commended. And so it is, 
especially from the point of view of those who gather news and who 
always find him gracious, considerate, and helpful. But there is another 
angle. We greatly suspect that, in some cases where we think we have 
been right—as, for instance, in our insistence that passenger travel be 
rationed—his unwillingness to ‘‘go along’’ is not so much because of 
his actual disapproval of the idea as because of that same amiability, 
which leads him to refrain from ‘‘ordering’’ and to continue to hope 





* Reprinted by permission. 
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for ‘‘cooperation’’ that is not forthcoming. Perhaps, considering him 
just as a man, the amiability is more to be desired than a reputation 
for being ‘‘hard boiled.’’ As a man, anyhow, we find him well nigh 
perfect, and as a public servant lacking only a touch now and then 
of a hard-boiledness that might not consist with his kindness and trust 
in human nature. 

At any rate, here’s to you, Mr. Eastman! May you live long and 
prosper, and may the country be fortunate enough to have many like you 
in public office. 

Traffic World, February 12, 1944. 


In the death this week of Joseph B. Eastman, the country, especially 
in the transportation field, loses a valuable servant. As a member of the 
Interstate Commerce Commission, Director of the Office of Defense 
Transportation, and Coordinator of Transportation he served the pub- 
lie well. With almost a premonition of his approaching end we paid 
our respects to him in this column February 12, the occasion being the 
celebration of his twenty-fifth anniversary as a member of the Com- 
mission. We are glad we said what we did at the time we did. There is 
nothing we can add to it. Able, honest, lovable, all those who knew him 
or did business with him will mourn him as a man who was esteemed 
and an administrator of public affairs who was respected and trusted. 

Traffic World, March 18, 1944. 


A Real Public Servant 


In his early years in Boston’s Public Franchise League, later in 
the Manchester Public Service Commission and later still when in 1919 
President Wilson appointed him to the Interstate Commerce Commission 
—the Commission’s ‘‘baby’’ in years, he then was—‘‘Joe’’ Eastman 
had but one driving ambition—public service. To it he consecrated all 
his time, his talents, his knowledge and his heart. He had a hot en- 
thusiasm for the under dog, and in his earliest days in the harness he 
sent a good many shivers up and down the spines of ‘‘conservative’’ 
people with the vigor of his phrases, as he turned out dissent after dis- 
sent to the decisions of his colleagues on the Commission. His industry 
was incredible. Save for a month in midsummer when he would go to 
the Canadian woods to fish, he worked all his waking hours, Sundays 
and holidays, and the lights in his office burned at ten o’clock p. m. six 
nights out of seven. Yet he never seemed to be hurried or pressed for 
time. 

Naturally he found himself in frequent and sharp disagreements 
with some of his colleagues, especially in his first few years of I. C. C. 
service, and many of them were many years his senior. But the utter 
honesty of the man and his fundamental fairness disarmed all personal 
animosity on the part of his opponents, and in the last dozen years, 
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when he was called to the huge tasks of the Coordinatorship in the 
Thirties, and, finally, to head the Office of Defense Transportation in 
the war, he enjoyed a unanimity of respect and personal liking on the 
part of ail concerned for which it is hard to find a parallel in the of. 
ficial world. His public addresses in these last years were many, and 
they reflected a widening of vision, a mellowing of spirit and an under- 
standing tolerance towards those who disagreed with him, which not 
only added greatly to the force of his opinions but made him hosts of 
friends in all quarters. 

A real public servant—it all adds up to that. And that is an 
epitaph that anyone might well covet. Joe Eastman earned it over 
and over. 


Wall Street Journal, March 16, 1944. (Reprinted by permission). 


Thinking It Over* 


Whether on February 17 last the late Joe Eastman in addressing 
the Interstate Commerce Commission Practitioners, who were assembled 
at a dinner given by them in his honor, planned his speech as a final 
valedictory of a career that he knew or suspected was finished, must 
remain unknown. It was delivered on the eve of his going to the hospital 
where he died a month later. But, as it stands, it reads as if he did so 
plan it, and it is an utterance that comes like an impressive coda to all 
his public expressions over his long years of public service. In it he 
gathered up his impressions of that service and set them forth with 
the order and lucidity that had always characterized his expressed 
thoughts. Moreover, these impressions constitute a remarkable body of 
principles upon a most important and timely subject, namely, the place 
of the ‘‘ Administrative Agency’’ in our political structure. Coming 
from a man the greater part of whose life had been spent in adminis- 
trative office, and was generally regarded as an outstanding example of 
the qualities required in such positions, the speech is a veritable land- 
mark in a territory which badly needs a thorough surveying. It is of 
permanent value and importance—literally a classic in its field, and 
should be so treated. Even a brief summary should demonstrate this. 

Pointing out that ‘‘administrative law’’ had become a necessity of 
modern jurisprudence, Eastman insisted that administrative agencies 
must be independent of all control other than that of the statutes that 
create them, and within the boundaries of those statutes they should be 
masters of their own souls and judgments. Now that the courts—as 
they were not in the past—seem disposed to refrain from interference 
with their orders, the agencies must be the more solicitous in seeing 
that their judgments are supported by evidence and are strictly im- 
partial. Where this evidence for one or another reason is deficient, the 
agency—unlike a court—should aim to develop it. Full hearing and 
argument are indispensable. The agency’s decisions should be succinct 





*By Thomas F. Woodlock of the Wall Street Journal, April 5, 1944 (former 
Interstate Commerce Commissioner.) 
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but should set forth the facts and the reasons for conclusions. The 
statute which creates an agency and vests it with powers should be 
carefully drawn, but the personnel of the agency is of primary import- 
ance. An administrative official need not be an ‘‘expert’’ in the field 
committed to the agency. He should be able to grasp facts, comprehend 
them, relate them logically to the law, all with an open mind. He should 
not be a zealot. ‘‘Zealots, evangelists and crusaders have their value 
before an administrative tribunal but not on it.’’ Patience, courtesy 
and a desire to be helpful are excellent adjuncts. Moral courage of 
course is essential. ‘‘The thing that takes courage is to make a decision 
or take a position which may react seriously upon the one who makes 
or takes it. It takes no courage to incur disapproval unless those who 
disapprove have the desire and power to cause such a result.’’ It used 
to be dangerous to incur the displeasure of bankers, but today it is more 
dangerous to irk farm or labor organizations. Appearance before con- 
gressional committees is healthy discipline for administrative officials ; 
it tends to prevent inflation of official dignity. In all administrative 
agencies the permanent staffs carry a heavy load of work and responsi- 
bility and no way has so far been devised to bring recognition of this 
by the public which is well deserved. Some way should be found. Fin- 
ally it is important that regulated-management and regulating-authority 
should understand each other’s problems and in that understanding co- 
operate in their solution. 

The foregoing if not a Magna Charta of principles governing ad- 
ministrative law in action comes nearer to it than any single statement 
that the present writer has seen in his fifty years of more or less con- 
tinuous observation of the subject. Of those years, over five were spent 
as an administrative official in which he had opportunity to see the most 
intimate processes of administrative law in action. In the light of what 
he then saw he can testify without qualification that Eastman in his 
address of February 17 touched the fundamentals of the whole subject, 
and did so as a complete master of all its intricacies. If, to every man, 
as he swears in as an officer of any administrative agency, there were 
handed a copy of this address, with the injunction that it was his first 
duty to read it, mark it, learn it and inwardly digest it, it would be a 
mighty good thing, for the sad fact is that in the last few years the need 
for reform in administrative agency practice—and especially in appoint- 
ments—has become urgent. 


As I. C. C. Commissioner for twenty-five years he had labored to 
master transportation economics. No other man knew the subject so 
thoroughly. And in politics-ridden Washington he was outstanding as 
a man who kept his mind on the job. 

Time Magazine, March 27, 1944, page 83. 


The life of Mr. Eastman was evidence of the fact that such men 
achieve a career of honor and renown. Had Mr. Eastman been more am- 
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bitious for personal fame and glory, he might have been more in the 
spotlight. But again he might not. Fame has a way sometimes of elud. 
ing completely those who seek it most assiduously. However, some 
measure of honor always comes to those who make service to the publie 
their dominant purpose in life... . 

Joe Eastman was of the best type of civil servant. His death leaves 
a larger vacancy than is easily recognized. 


Age-Herald, Birmingham, Alabama, March 16, 1944. 


He worked for the public interest as he saw it with a whole heart 
and a good mind, and was never swayed by political considerations, 
That the nation’s railroads have been able to handle transportation 
during this war, with a far heavier volume of traffic though less eyuip- 
ment than they had in World War I, was in part due to Eastman’s wis- 
dom. 


Los Angeles Times, March 16, 1944. 


He was as near the perfect civil servant as a man can be—a rare 
combination of intelligence, industry, tolerance, integrity and courage. 
Since his appointment to the Interstate Commerce Commission in 1919, 
he had been the transportation expert of five presidents in peace and 
war. Though his position placed him in the crossfire of the White 
House, the executive departments, congress, finance, industry, !abor, the 
press and the public, he won and held the esteem of all. 

He was more than an expert. He was a statesman, who contributed 
probably more than any of his generation to a new branch of the fed- 
eral government. That is the ‘‘independent agency,’’ which combines 
functions of the older executive, legislative and judicial branches. In 
this still largely undeveloped field of administrative law and practice, 
he left paths of progress which a pioneer either less bold or less care- 
ful could not have established .... 

Better laws and a change in presidents often help. But the United 
States never will have good government until it trains and uses and 
rewards a professional corps of public administrators—for which Joe 
Eastman will remain the model. 


Rocky Mountain News, Denver, Colorado, March 16, 1944. 


For his part in keeping transport up to the tremendous demands 
of war the nation owes him a heavy debt of thanks. His death leaves a 
gap that will be hard to fill. 


News, Wilmington, Delaware, March 16, 1944. 
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The death of Joseph Bartlett Eastman deprives the Nation of a 
public servant who ill can be spared. 

In twenty-five years on the powerful Interstate Commerce Com- 
mission, ‘‘Joe’’ Eastman had come to be regarded as something of an 
institution. Appointed from the Massachusetts Public Service Com- 
mission in 1919, by President Wilson, on the recommendation of the 
late Justice Louis D. Brandeis, Mr. Eastman, already an influential 
spokesman for the public interest at 37, was viewed with some suspicion 
by railroad management, principally because of his advocacy of public 
ownership. As time went on, however, it became increasingly clear that 
whatever his economic predilections, the young commissioner did not 
permit personal beliefs to interfere with his idea of the obligation of a 
public officer to function impartially. Litigants before the commission 
might differ with him—but none ever challenged his fairness or integ- 
rity of purpose. 

The Eastman philosophy was well summed up in a speech he de- 
livered at a dinner less than a month ago, when friends observed his 
twenty-fifth year on the commission: ‘‘Zealots, evangelists and cru- 
saders have their value before an administrative tribunal, but not on it.’’ 

President Harding, and then President Hoover, reappointed Mr. 
Eastman, and when President Roosevelt, in 1933, sought to bolster the 
ereaking railroad structure of the country by creating a co-ordinator 
of transportation to administer a contemplated program of co-ordination 
and consolidation, Mr. Eastman was the natural choice for the place. 
It was no fault of his that the plan did not bear fruit. Then the war 
came on, and when the President decided to centralize control over trans- 
portation in an Office of Defense Transportation, Mr. Eastman once more 
was the logical selection to head the agency. Here he performed a 
difficult job capably until his last illness, and it was an added tribute to 
his ability that when he feared the work would suffer, and sought to re- 
sign, President Roosevelt refused even to consider the idea. 

The selection of a successor will be no easy task for the President. 


The Evening Star, Washington, D. C., March 16, 1944. (Reprinted by per- 
mission.) 


At an age when he had already earned retirement, Joseph B. East- 
man was drafted for one of the most arduous and vital tasks of our 
wartime emergency. Overtaxing even his own legendary capacity for 
work, he became one of the genuinely heroic civilian casualties of the 
conflict. But he achieved, during the two years of his stewardship as 
Director of Defense Transportation, an integration and streamlining of 
the Nation’s diverse freight and passenger facilities which have been 
indispensable to effective prosecution of the war. 

Without effective transportation a modern industrial society is 
paralyzed. This, of course, is why our armed forces strike first and 
most fiercely at the system of transportation behind the enemy lines. 
Our own carriers, adjusting to the tremendous burdens of war, have 
met with magnificent efficiency all the essential demands put upon them. 
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If they have had to deprive us of many of the comforts and conveniences 
to which we had become accustomed in peacetime travel, the deprivations 
were spread equitably and intelligently, never in an arbitrary spirit 
and always through the enlistment of civilian cooperation. The record 
is in striking contrast to the confusion which compelled the Government 
to take over management of the railroads during the first World War. 
Mr. Eastman’s guidance certainly had much to do with the current ae- 
complishment. 

He brought to his war task some 30 years of experience in the field 
of public transportation, together with an attitude toward Government 
regulation which combined balance with imaginative flexibility. There 
was nothing doctrinaire about Joseph B. Eastman. In his younger 
days he favored Government ownership of the railroads; later his pref- 
erence shifted to private operation under adequate Government sur- 
veillance. He witnessed, and adjusted to, drastic changes in our modes 
of transportation during his official lifetime. Motor carriers rivaled 
the rails and posed new problems in the umpiring of competition. As 
a member of the Interstate Commerce Commission and, during the 
early 30’s, as Federal Coordinator of Transportation, he developed a 
distinguished if not unique grasp of regulatory problems. It is note- 
worthy that he commanded the confidence of both management and 
labor in the industry which he governed. He was not so much a ezar as 
a mentor and monitor. 

Here was a man who dignified the title ‘‘bureaucrat.’’ He was not 
only without personal political ambition but he was divorced from 
politics. Woodrow Wilson named him to the bipartisan ICC as a Re- 
publican; Herbert Hoover named him as a Democrat. On both occas- 
ions he felt obliged to tell the Senate that he was neither the one nor 
the other but an independent. The dominant interest of his life was 
public service. The tribute paid to him in his youth by the late Justice 
Louis D. Brandeis never lost its validity: ‘‘Joe Eastman has more in- 
terest in public service and less in his own career than anyone I have 
ever known.’’ 


The Washington Post, Washington, D. C., March 17, 1944. (Reprinted by per- 
mission.) 


He had an encyclopedic knowledge which sprang from an amazing 
industriousness as well as native intelligence. What is more, he had 
balance, sound judgment and fairness. ... He was open-minded, ju- 
dicious and invariably courteous. 


News, Miami, Florida, March 17, 1944. 


The superb accomplishment of American transportation as an indus- 


try is a practical tribute to the wisdom and ability with which he has 
handled the problem. 


The Atlanta Journal, Atlanta, Georgia, March 16, 1944. 





gent 


that 


and 
he 

por 
anc 
fae 


fro 


an 
Se] 


—e 


ences 
tions 
spirit 
cord 
ment 
War. 


it ae- 


field 
ment 
‘here 
inger 
pref- 
sur- 
10des 
valed 

As 
- the 
ed a 
note- 
and 
ar as 


dus- 
has 





APRIL, 1944 603 





Joseph B. Eastman, Director of Defense Transportation, who died 
yesterday, was often referred to as the ablest official in the present 
national regime. .. . 

Chicago Tribune, Chicago, Illinois, March 16, 1944. 


He won complete confidence in his ability, his integrity and his 
genuine devotion to the common welfare. 


Chicago Sun, Chicago, Illinois, March 17, 1944. 


There are no irreplaceable men, but Mr. Eastman came as close to 
that category as any, and his death is an immense loss. 


Star, Rockford, Illinois, March 17, 1944. 


Mr. Eastman earned the respect and cooperation of the rail, motor, 
and inland water transportation companies whose wartime operations 
he controlled. And with them he deserved credit for the vitally im- 
portant job of keeping domestic freight and passenger traffic going, 
and for speeding the flow of military supplies to ocean ports in the 
face of unprecedented burdens and difficulties. 


Star, Terre Haute, Indiana, March 20, 1944. 


He gave his life to his country as surely as any soldicr on the battle 
fronts. No citizen or public official could have a finer epitaph. 


Non Pareil, Council Bluffs, Iowa, March 16, 1944. 


What the nation needs is more Joseph B. Eastmans on other fronts 
and though he was spared to render a tremendous and distinguished 
service to his nation his loss is a grievous one at a critical time. 


Herald, Lexington, Kentucky, March 17, 1944. 


A career notable for devotion to the public service with unusual 
indifference to reward therefrom ended with the death of Joseph B. 
Eastman. ... His life story is commended to the attention of those who 
think money is what makes everything and everybody go.... He 
maintained disinterestedness, as well as zeal and industry, that nomi- 
nated him almost automatically for the enormous responsibilities of 
wartime transportation director. 


Courier Journal, Louisville, Kentucky, March 16, 1944. 
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His loss will be hard to replace in the present emergency and his 
shoes would not be easy to fill at any time. Capable, honest, level. 
headed, energetic and politically independent, he earned and held a solid 
popular respect that kept him on the I. C. C. through the terms of five 
Presidents. ... It happened that he had the ability along with the de. 
votion to make his service outstanding. 

Times-Picayune, New Orleans, Louisiana, March 19, 1944. 


Fortunately for the country, his work served as a pattern for his 
successor.... He well deserved the thanks of the Nation. 


Press-Herald, Portland, Maine, March 16, 1944. 


Mr. Eastman believed in justice, which is merely a special way of 
saying he believed in honesty. Not only did he believe that way ; he op- 
erated that way. Without men of his quality and outlook, administra- 
tive government on a broad or a narrow scale, in wartime or in peace, 
will have rough going. 


The Baltimore Sun, March 16, 1944. 


The country loses one of the foremost authorities in the transport 
field in the passing of Joseph B. Eastman. 

Interstate Commerce Commission member for 25 years, Eastman 
assumed his greatest resnonsibility when he was named director of the 
Office of Defense Transportation. 

This involved the tremendous task of bossing the movement of ev- 
erything that poured through domestic channels into the war effort. 

The measure of the man was aptly summarized by the late Justice 
Louis D. Brandeis when he said, ‘‘Joe Eastman has more interest in 
public service and less in his own career than any man I have ever 
known.’’ 

No finer tribute could be paid for unselfish devotion to duty. 


Boston Traveler, March 16, 1944. (Reprinted by permission.) 


Public Servant, Grade A 


Though he was a native of New York’s Westchester County, Mass- 
achusetts always proudly regarded Joseph Bartlett Eastman as one of 
her own—a prize product of Amherst, social settlement worker in Bos- 
ton, friend of organized labor, worthy member of the old Public Service 
Commission. He was to renew handsomely the Bay State tradition for 
first-rate public service on the Interstate Commerce Commission, estab- 
lished by Newburyport’s Edward A. Moseley as its pioneering secretary 
for the first 20 years of its existence... . 
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An outspoken supporter of government ownership and operation of 
some public utilities like transportation, Mr. Eastman embodied his own 
generous philosophy in the line: ‘‘The best things which have been done 
in the world have been impelled by higher motives than the desire for 
financial gain.”’ 

The Boston Daily Globe, March 16, 1944. (Reprinted by permission.) 


Unquestioned as an outstanding authority on rail transportation 
throughout the nation, he ever was conscientious and fair in all deal- 
ings... . and business life, the faith and hope of the community always 
could be trusted completely to his integrity. 

Boston Post, Boston, Massachusetts, March 16, 1944. 


The Interstate Commerce Commission never included a member who 
was technically more proficient or had a better grasp of all aspects of 
railroading from petty details and intricate statistics to major policies 
and national requirements. He loved the work, lived with it night and 
day and did not want to specialize on anything else. Railroad execu- 
tives and lawyers .... had high respect for his judgment ... . and 
came to have complete confidence in him. 

Herald, Boston, Massachusetts, March 16, 1944. 


The death of Joseph B. Eastman, Director of the Office of Defense 
Transportation, is a serious loss in the war emergency. It is to be meas- 
ured only in terms of the respect felt for his integrity, his ability and 
his indefatigable industry by those who over a long period came in con- 
tact with him in his capacity as a railroad expert for the Government. 
... Massachusetts has not often contributed to the national Government 
an official who in quiet but efficient industry has proved himself so pe- 
euliarly equipped for the heavy tasks that were put upon him. 

Republican, Springfield, Massachusetts, March 16, 1944. 


He was respected by all for his earnestness, his knowledge, his ef- 
ficiency, and above all for his fairness. Democrats and Republicans, pro- 
gressives and conservatives, labor and capital, all recognized his ability 
and his integrity. 

Telegram, Worcester, Massachusetts, March 16, 1944. 


He gave active leadership throughout his long period of service. 
But he was so intelligent, so transparently honest, so fair, so lacking in 
personal ambition, so devoted to the public interest, that he won and 
retained general confidence and respect. ... On the personal side, 
‘“‘Joe’’ Eastman was friendly and approachable. There was nothing 
up-stage about him, and he made a world of friends. His death is a 
heavy loss to the public service and a personal sorrow to a host of those 
with whom he came in contact. 

Times, Kansas City, Missouri, March 16, 1944. 
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In his experience of more than a third of a century in the nation’s 
transportation field Joseph B. Eastman did a splendid job. During that 
period he gained the confidence of all interested in transportation and 
his influence radiated into every phase of transportation in this conti- 
nent. For the past two years, as director of the Office of Defense Trans- 
portation, he devoted his entire time to keeping the huge war-time traf.- 
fic of the nation moving smoothly and speedily. Always exuberant and 
energetic, he drove himself harder after this appointment, and the strain 
of his work was the immediate cause of his last illness. 

In his earlier years Mr. Eastman was a strong advocate of Govern- 
ment ownership of transportation facilities. As the years went by his 
ideas on this subject changed. He saw the difficulties of Government 
ownership and realized the problems of railroad management. 

No other man has ever served longer than Mr. Eastman on the In- 
terstate Commerce Commission. Certainly no one else has done more to 
increase the prestige of that Commission. Recently he celebrated his 
twenty-fifth anniversary as a member. Originally opposed generally by 
railroad management, he soon gained its confidence. 

Mr. Eastman had a kindliness and geniality that won him many 
friends. He had no equal in the field of knowledge of transportation. 

New York Times, March 16, 1944. (Reprinted by permission.) 


The New York Times of March 17th carried a letter from Honorable 
Felix Frankfurter, Supreme Court Justice. Excerpts from this letter 
are included : 


‘‘The main issues confronting our society—the mastery of unem- 
ployment involving the wise direction of the processes of production and 
distribution, the well-being of agriculture, the conduct of public utilities, 
the control of disease and crime—are deeply enmeshed in intricate facts. 
Merely to analyze these issues‘requires a vast body of technical knowl- 
edge. Such analysis is only a preliminary to exploration of possible 
remedies. In a world more and more dominated by technological forces, 
government must have at its disposal the resources of training and 
character—men equipped to understand and to deal wisely with the 
complicated issues to which these technological forces give rise. We are 
more than a century removed from Jacksonian days of versatile impro- 
visation. 

Without a permanent and professional public service, highly train- 
ed, imaginative and courageously disinterested, the democratic aims of 
our society cannot be achieved. Such a body of public servants is indis- 
pensable, no matter what social and economic policies may express the 
popular will in the executive and legislative branches of the Government. 
Of this need, Joseph B. Eastman symbolized the best fulfillment. He 
not only furnished striking proof of the extraordinary gifts which the 
Government attracts. His reappointments to the Interstate Commerce 
Commission, by Presidents of varying outlook, prove that disinterested 
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capacity will find effective support even from those who suffered adverse 
rulings. For Eastman’s reappointment to the commission was strongly 
urged by railroads whose views on vital issues he rejected. 

One of the most genial Presidents remarked that ‘‘government after 
all is a very simple thing.’’ The truth, of course, is that no enterprise is 
more complicated than modern government. No enterprise is more in 
need of skilled and devoted service and a large measure of continuity 
in that service. That can only come if men of high talents and char- 
acter and disinterestedness are attracted to government. 

Eastman’s public service is a just cause for pride. It ought also 
to make us ponder on the needs of our public service and the conditions 
for its adequate fulfillment.’’ 

Fevrx FRANKFURTER. 
Washington, D. C., March 16, 1944. 


The late Justice Louis D. Brandeis, when he was associated with 
Joseph B. Eastman, then a young man, in the Public Franchise League 
of Massachusetts, remarked: ‘‘Joe Eastman has more interest in pub- 
lic service and less in his own career than any one I have ever known.”’ 

What Justice Brandeis saw then the entire country has come to see 
and appreciate in the twenty-five years that have passed since Mr. 
Eastman was named to the Interstate Commerce Commission by Pres- 
ident Wilson in 1919. Independent politically himself, he served for a 
quarter of a century under Democratic and Republican administrations 
alike, and no one in recent years has even seriously questioned the pro- 
priety or wisdom of that fact. 

‘*Joe’’ Eastman’s capacity for work was one of the legends of of- 
ficial Washington, where it was common knowledge that his normal 
working day was from 8:15 in the morning until 11:30 at night, with 
only a short break at the dinner hour. But long hours alone do not ex- 
plain why he was regarded as the number one authority on railroads 
and railroad problems in the United States. Single-handed in the last 
twenty-five years, in his opinions and addresses, Mr. Eastman has writ- 
ten an entire library on the economics of transportation, while his con- 
tributions to the rational development of administrative law are re- 
garded as second to none. Add to these considerations the high personal 
qualities of courage, vision, seasoned judgment, common sense and in- 
nate friendliness, and it is understandable why the government—and 
the country—turned automatically to this man in the two great emer- 
gencies of the last fifteen years, making him Coordinator of Railroads 
in the depression of the ’30s and appointing him Director of the Office 
of Defense Transportation for the war effort. 

Deep as will be the country’s sense of loss at the death of a public 
servant such as Joseph B. Eastman, it should find room for gratitude 
that his great talents of leadership were available during the most 
critical days of its greatest national emergency. 

New York Herald Tribune, March 16, 1944. (Reprinted by permission.) 
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Mr. Eastman had vision, common sense and courage. His efforts 
to coordinate railway and highway transportation in peace time made 
steady strides toward accomplishment. His vision conceived adequate 
goals, his common sense suggested what it was practicable to do to aim 
at those goals, his courage and persistence won him both respect and 
cooperation in Government and among transportation men. 


Democrat-Chronicle, Rochester, N. Y., March 16, 1944. 


It is not surprising that the praise of Mr. Eastman’s career has been 
lavish and from many sources. His was a useful life. 


Observer-Dispatch, Utica, New York, March 17, 1944. 


In all of his jobs, Mr. Eastman delivered the goods. He was still 
doing it when he died .... He needs no monument. The millions of 
Americans who carry their own packages, who walk, who make sacri- 
fices to conserve rubber and gasoline, passenger space and shipping space 
are all the memorial he needs. They may complain about inconveniences, 
but they are contributing to America’s victory—the victory Joseph 
Eastman gave his life to help win. 


Beacon Journal, Akron, Obio, March 16, 1944. 


The amazing war record made by the railroads is a monument to 
his final service as Director of Defense Transportation. 


Times Star, Cincinnati, Ohio, March 16, 1944. 


He had a marked ability to get along with the men and women 
with whom he worked. He was respected—and his opinions carried 
unusual weight—because all who had contact with him appreciated his 
complete information, his fairness and his keen intellect ... We shall 
arrive at victory sooner because of the unselfish efforts of Joe Eastman. 


Enquirer, Cincinnati, Obio, March 17, 1944. 


Of his idealism and his rugged, candid, fearless honesty, no one 
could ever doubt. They will make him remembered, and so will the 
record of his last great task, the war transportation performance. 


News, Cleveland, Obio, March 16, 1944. 
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Mr. Eastman’s ability to concentrate his attention on ends rather 
than on means to an end was characteristic of his whole career. We 
have had and will have need of more men like him in public service. 

Plain Dealer, Cleveland, Ohio, March 16, 1944. 


Mr. Eastman was a good official. The laws with which he worked 
often were imperfect, but his skill and wisdom in administration more 
than made up for the lack. No more adequate tribute to his ability and 
integrity could be found than the fact that he held his post on the In- 
terstate Commerce Commission under five Presidents of sharply diverg- 
ent political views. 

Journal, Dayton, Obio, March 17, 1944. 


His death occurs when he can least be spared, though the country 
can ill spare at any time its public servants of his kind. 
News, Dayton, Obio, March 16, 1944. 


My. Eastman’s distinguished merit as a federal executive was his 
ability to cut red tape, his use of cooperation instead of compulsion, and 
his resistance to bureaucratic aggressions. 

Blade, Toledo, Ohio, March 17, 1944. 


How well Mr. Eastman had done the job appears in the way war- 
time transportation is handling the greatest burden in history without 
the jams which handicapped military progress in the last war. When 
victory is won his part in it should be remembered; and in the recon- 
struction of peacetime his successor can do no better than to follow his 
teachings. 

Vindicator, Youngstown, Obio, March 16, 1944. 


He will be missed in peacetime counsels, when other big problems 
will need clear thinking like his. 
Tribune, Tulsa, Oklahoma, March 16, 1944. 


Few men in public life have attracted greater respect and confidence 
in the national capital than Joseph B. Eastman. The same high re- 
gard for him was held throughout the vast field of transportation. In 
that field he was a specialist and respecting its problems he had an 
open and analytical mind. He was not a man whose theories or opin- 
ions were so ironclad that they were impervious to changing conditions. 
His death leaves a wide gap in transport affairs not likely to be filled by 
one who can so long retain official and public approval. 

Oregonian, Portland, Oregon, March 16, 1944. 








I. C. C. PRACTITIONERS’ JOURNAL 





—_——___ 


He was, however, practical-minded and not given to hobby-riding. . . 
Men of his type are indispensable in the growing complexity of our 
national life. They give the term public servant real meaning. 

Evening Bulletin, Philadelphia, Pennsylvania, March 16, 1944. 


For a quarter of a century Joseph B. Eastman had been one of 
the most notably efficient public servants in Washington. His work 
as a member and Chairman of the Interstate Commerce Commission 
would alone have entitled him to this distinction, but his more recent 
service as Director of Defense Transportation made him a leading na- 
tional figure .... His record in that most responsible position, exer- 
cising jurisdiction, amid the difficult conditions of war time, over not 
only the railroads, but trucks, buses and taxicabs, speaks for itself. 
His death is a heavy loss to our Government. 

Philadelphia Inquirer, Philadelphia, Pennsylvania, March 16, 1944. 


The Bureau he headed enjoyed a rare degree of public confidence, 
and he personally was looked up to, not down at, by the officials of the 
railroads it was his job to regulate... When the President named Mr. 
Eastman his Director of Defense Transportation there was only praise 
from railroad men and the public. They believed he would do a good 
job. He did... He represented the best in Government service, loy- 
alty, ability and character. He was indeed a public servant who served 
the public. 

Philadelphia Record, Philadelphia, Pennsylvania, March 16, 1944. 


He was credited not only with great vigor but with great clarity of 
mind, great persuasiveness in dealing with conflicting interests, and 
with a considerable amount of idealism. He once said: ‘‘The best things 
which have been done in the world have been impelled by higher motives 
than the desire for financial gain.’’ 

Press, Pittsburgh, March 15, 1944. 


Under his direction, American transportation met the challenge of 
wartime traffic. He kept the railroads and vehicular traffic moving, 
kept the flow of war goods and supplies moving to their destination. 
His contributions to the war effort cannot be over-appraised: if he had 
not done this job well the war program in America would have bogged 
down, with consequent deleterious effect to the Allied war effort on the 
several continents. .. . He was an untiring worker. . . . He inspired a 
strong sense of personal loyalty in his associates, and to them his death 
will bring a lasting sense of personal loss. 
Tribune, Scranton, Pennsylvania, March 16, 1944. 
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Mr. Eastman’s lengthy experience gave him an unusual knowledge 
of the nation’s transportation system. In him the railroads recognized 
one qualified for the position into which the war emergency had thrust 
him. He, in turn, knew that railroad management possessed the best 
qualifications for operating the transportation system to the best ad- 
vantage of the nation. Because he worked with the railroads and they 
with him, the records made in rail transportation since the war started 
have been phenomenal. 

Sun, Williamsport, Pennsylvania, March 16, 1944. 


The job which he has done in this war will reflect eternal glory on 
the American transportation system. It was Mr. Eastman’s great 
organization which fed the sinews of war to the democratic world. With- 
out that service we could not now be in the happy position of regarding 
victory as certain. 

Times, Chattanooga, Tennessee, March 16, 1944. 


All his work was well done, but probably no part of it will have a 
more lasting place in our history than his outstanding achievements as 
Director of the Office of Defense Transportation. 

Tennessean, Nashville, Tennessee, March 16, 1944. 


His fortune consisted mainly of a reputation as the foremost author- 
ity on transportation problems in his day. To his task he brought great 
technical knowledge, organizing skill, a philosophic mind and a full 
understanding of the people’s interests which it involved. 

Express, San Antonio, Texas, March 17, 1944. 


In the death of Director Eastman the people of this republic might 
say as an employer said in the parables of the talents: ‘‘ Well done, thou 
good and faithful servant—thou hast been faithful over a few things—I 
“es make thee ruler over many things—enter thou into the joy of the 

ord.’’ 


Tribune, Salt Lake City, Utah, March 18, 1944. 


Similar expressions appeared in the editorial columns of the fol- 
lowing : 


The News, Washington, D. C., March 16, 1944. 
News, Savannah, Georgia, March 16, 1944. 
Press, Evansville, Indiana, March 16, 1944. 








612 I. C. C. PRACTITIONERS’ JOURNAL 





Times, Indianapolis, Indiana, March 16, 1944. 

Star, Muncie, Indiana, March 17, 1944. 

Times, Louisville, Kentucky, March 16, 1944. 

Free Press, Detroit, Michigan, March 17, 1944. 

News, Detroit, Michigay, March 16, 1944. 

Citizen-Patriot, Jackson, Michigan, March 16, 1944. 

Star-Times, St. Louis, Missouri, March 16, 1944. 

Union, Manchester, New Hampshire, March 16, 1944. 

Evening News, Newark, New Jersey, March 16, 1944. 

Journal, Albuquerque, New Mexico, March 17, 1944. 

Courier Express, Buffalo, New York, March 16, 1944. 

Herald Tribune, New York, New York, March 20, 1944, and March 22, 
1944. 

World-Telegram, New York, New York, March 16, 1944. 

Union-Star, Schenectady, New York, March 16, 1944. 

Citizen, Columbus, Ohio, March 16, 1944. 

Post, Cincinnati, Ohio, March 16, 1944. 

News, Greenville, South Carolina, March 16, 1944. 

News-Sentinel, Knoxville, Tennessee, March 16, 1944, and March 18, 1944. 

Commercial Appeal, Memphis, Tennessee, March 16, 1944. 

Press-Scimitar, Memphis, Tennessee, March 16, 1944. 

Press, Houston, Texas, March 16, 1944. 

Standard-Examiner, Ogden, Utah, March 16, 1944. 


CROSSING THE Bar* 


Sunset and evening star, 

And one clear call for me! 

And may there be no moaning of the bar, 
When I put out to sea, 


But such a tide as moving seems asleep, 

Too full for sound and foam, 

When that which drew from out the boundless deep 
Turns again home. 


Twilight and evening bell, 

And after that the dark! 

And may there be no sadness of farewell, 
When I embark; 


For though from out our bourne of Time and Place 
The Flood may bear me far, 

I hope to see My Pilot face to face 

When I have crossed the bar. 


ALFRED Lorp TENNYSON. 





* Suggested by J. Ninian Beall, Motor Transportation Editor. 
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SILVER ANNIVERSARY ADDRESSES 


These addresses were delivered at the dinner in honor of Mr. East- 
man, upon completion of twenty-five years’ service as a member of 
the Interstate Commerce Commission, Hotel Statler, Washington, D. C., 
February 17, 1944. The District of Columbia Chapter of the Association 
sponsored the dinner and Mr. Joseph C. Colquitt, Chairman of the 
Chapter, was Toastmaster. 


Address of Mr. Jj. Carter Fort* 


Mr. Toastmaster, Ladies and Gentlemen : 


It is a great privilege for me to speak for our local Washington 
chapter in extending its warmest and most cordial welcome to our cele- 
brated guest of honor, and to our many, many friends who are with us 
tonight. We are certainly delighted to have you here and to have you 
join in this manifestation of esteem and affection for Commissioner 
Eastman. 

I would not be entirely candid, however, if I failed to tell you that 
we did not plan it quite this way. At first, we had in mind a little 
family supper. But all that was changed—it was changed by the ir- 
resistible box-office appeal of our guest of honor. So step by step we 
came to this. And I have just learned that there is an overflow meeting 
in the National Auditorium and another in the Monument lot. 

We were deeply distressed because we were forced to turn away so 
many who wished to attend this dinner. But we are thinking of giving 
another party for Commissioner Eastman. It will be held either at the 
Municipal Stadium in Philadelphia or at Soldiers’ Field in Chicago. 

Now I have good news for you. All of the speakers tonight are 
operating under drastic and exacting time limitations. We are on a 
radio schedule—not on the radio, thank goodness, but on a radio sched- 
ule, nevertheless. 

This presents obvious advantages which I am sure you will ap- 
preciate and applaud, but it also presents some difficulties. Take the 
ease of Senator Wheeler, and you will think of others. The Senator is 
not accustomed to restrictions. He is accustomed to unlimited debate 
in what has been called ‘‘the most deliberative body in the world.’’ No, 
that’s not right—‘‘the greatest deliberative body in the world.’’ It is 
not easy to tell a man with such a background that he can talk for only 
a certain number of minutes. It is not an easy thing to do and that is 
why we did not do it. But we are hopeful that the general idea may 
spread around. 

This brings me back to the important business of the evening and 
that is, of course, our guest of honor. 

It is the prerogative of all speakers on an occasion like this, per- 
haps it is also their duty, to refer with approval to the guest of honor. 





_ *General Counsel, Association of American Railroads, at Silver Anniversary 
Dinner, February 17, 1944. 
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That word ‘‘approval’’ brings to my mind a rather extraordinary 
experience which recently happened to me. At one and the same time 
I met two gentlemen, neither of whom wholly approved of Mr. Eastman. 
Except in that particular, their views differed widely each from the 
other. 

The first one said— 


‘*T think Mr. Eastman is a very fine man, but in my opinion he is 
a little to the left.’’ 


This brought a snort of derision from the second man who said: 


“*Yes, he is a little to the left—just a little to the left of Mark 
Hanna.”’ 


I suppose we should not be surprised in these times by differences 
of opinion on any subject. After all, week after week, as they come 
down, we read the opinions of the Supreme Court—and the dissenting 
opinions. 

Nevertheless, I am always surprised on those rare occasions when 
I encounter one of the few remaining stragglers who have not yet joined 
the school to which we have belonged for so many years,—a school which 
holds that Mr. Eastman was perfect to begin with and has improved by 
leaps and bounds ever since. 

It is only natural that a large number of stories and impressions 
should have grown up around such a fabulous character as our guest 
of honor and it is only natural that some of them should have no basis of 
fact. For example, I find many who seem to have the impression that 
there was no Interstate Commerce Commission before there was a Com- 
missioner Eastman. While that is an understandable error, nevertheless 
it is most certainly an error. I am sure Commissioner Aitchison will 
agree with me on that point. 

The truth is that when Mr. Eastman arrived in Washington a 
quarter of a century ago, the Commission was already a flourishing in- 
stitution with a famous membership and an enthusiastic staff. I was 
one of the staff and so was our handsome toastmaster, Joe Colquitt. So 
were Wilbur LaRoe, and Granville Curry, and Bob Quirk and Jock 
Snow, and a great many others I see here tonight. 

At that distant time, believe it or not, we belonged to the younger 
group. We were very proud of the Commission and of our association 
with it. And we subjected each new Commissioner to that scrutinizing 
appraisal which a superior officer so often receives at the hands of his 
subordinates. We examined Mr. Eastman under the microscope of daily 
contact ; we knew that another jewel had been added to the crown of the 
Commission. We were much pleased too, I think, to find that one, more 
or less in our own age bracket, could sit so firmly in the seat of the 
mighty and breathe the rarefied atmosphere in such a seemly fashion. 

Even in those early days the mark of greatness was already stamped 
upon Commissioner Eastman. It was 25 years ago when we first saw 
him and it was 25 years ago, give or take a few days, when we became 
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convinced that here was a man who some day should be President of the 
United States. 

It is true, of course, that Commissioner Eastman has never yet be- 
come President, but we do not hold that against him. Moreover, we 
haven’t given up hope. We fully realize, as everyone surely must, that 
in order to be President under conditions which have prevailed for 
sometime, a man must stand in line a long while. The turn-over is not 
what it once was. 

My time is about consumed and I am afraid I have used it in telling 
what Mr. Eastman has not done rather than telling what he has done. 
That was the easy path to follow. What he has not done is a short story. 
A list of his achievements is a long one and a list of his virtues is much 
longer still. 

Mr. Eastman has become, and will always remain, a giant figure in 
the world of transportation. Single-handed, he has written a veritable 
library, which is to be found in his opinions as a member of the Inter- 
state Commerce Commission, his reports as Federal Coordinator and his 
speeches as Director of the Office of Defense Transportation. 

Moreover, Mr. Eastman has made a contribution, second to none, 
to the sound and rational development of administrative law, that pro- 
digious and at times unruly newcomer to our system of jurisprudence. 
His constructive instincts led him to recognize the potentialities for 
good in this new instrumentality, while his hatred of tyranny in any 
form led him to understand that there must be preserved and carried 
forward into any modern technique of litigation those age old safeguards 
against oppression :—a full and fair hearing and a reasoned decision 
based upon evidence ;—in short, rule by law rather than rule by men. 

Perhaps the greatest of all Mr. Eastman’s accomplishments is that 
in which he is now engaged. In this period of war and peril he is 
rendering services to his country which the President has described as 
of incalculable value—services which perhaps no other man could render 
so well. 

What I have said would be very incomplete if I did not add, in 
closing, that, as magnificent as Mr. Eastman’s achievements have been, 
they throw only a flickering light on the real picture of the man and 
they explain only in a small part the unique position which he occupies 
among the first citizens of this nation. 

Mr. Eastman is far bigger than anything he has ever accomplished. 

I pass quickly over his superb professional skill, his mastery of the 
tools of his trade, his untiring industry and all those other qualities 
which have made him an expert among experts, and a specialist among 
specialists. 

I also pass quickly over those larger qualities of the statesman, of 
the man of affairs, with which he is so richly endowed—vision, sagacity, 
seasoned judgment, worldly wisdom, and hard common sense. 

I prefer to dwell upon qualities of a somewhat different kind. 

I like to think of his unfaltering courage. Never has he given 
ground before the onslaughts of pressure groups or of special interests 
or of others seeking unfair advantages. 
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I like to think too of his sincerity and his integrity, bright and 
unshadowed through the years. He has never done a shabby thing, he 
has never thought a shabby thought. He has never sold the truth to 
serve the hour. 

Most of all I like to think of his kindliness, his warmheartedness, 
his sympathetic and compassionate understanding of other men and of 
their trials, their triumphs and their disappointments. 

Mr. Eastman is a spiritual leader cast in the mold of the finest 
American tradition. His hands are given to unceasing toil and his 
eyes are ever turned toward those things high and shining. 


Address of Honorable Burton K. Wheeler* 


Mr. Toastmaster, Members of the Interstate Commerce Commission, 
Honored Guests, Distinguished Guests : 






























I consider it a great honor to be asked to speak here this evening. 
I might say at the outset, however, that notwithstanding what Mr. Fort 
said they did write me a note and say that I should be limited to my 
time. 

I always thought that Joe Eastman was a liberal until I heard the 
Chief Counsel for the Association of American Railroads praise him so 
highly, and then I began to think he was a little to the left of Mark 
Hanna. 

I appreciate that all you lawyers have to say nice things about Joe 
because of the fact that you come up before him to practice law, but I 
am in a little different position from yours because Joe has to come up 
before the committee rather than my having to go down before him, so 
I can say what I think about him. 

After that very beautiful and brilliant eulogy by Mr. Fort there is 
very little left for me to say. I can however say this to you, Joe, and I 
think it would meet with the approval of all of the people here and meet 
with the approval of most of the members of the Democratic side of the 
Senate, if not the Republican side: That they would be very much de- 
lighted to see you nominated for President on the Democratic ticket in 
1944. I even think my old friend, my very dear friend, the senior 
Senator from South Carolina, ‘‘Cotton Ed’’ Smith (who was in the 
audience) would join me in that. 

Speaking of preference, I really thought that before Mr. Fort got 
through tonight he was going to put you in the same class with George 
Washington and Abraham Lincoln and a few others. Well, the other 
night I happened to attend a meeting where there were a couple of 
black-faced comedians, and one of these comedians got to talking about 
George Washington and he said: ‘‘ You know, I have just been reading 
my history and I learned some things about George Washington that I 
never knew before.’’ Some of you probably have heard the same story. 
‘“You know who George Washington was?”’ 





* Delivered at Silver Anniversary Dinner, February 17, 1944. 
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He said : ‘‘Certainly. He was the father of our country.’’ 

‘‘That is right.’’ 

‘*He was also the first President of the United States.’’ 

‘‘That is right. I know that.’’ 

‘*T will tell you something you didn’t know. You know George 
Washington took a silver dollar out of his pocket and he threw it across 
the Rappahannock River ?’’ 

The other comedian said: ‘‘That is nothing; that is nothing. We 
have some people in Washington now that have taken the whole durned 
Treasury and thrown it across the Atlantic Ocean.’’ 

I have to be a little careful what I say in eulogizing Director East- 
man tonight, because I don’t want to get him in bad, and if I eulogize 
him too much some of those letters might be withdrawn. Every 
time I see a letter start out ‘‘Dear Joe,’’ ‘‘Dear Burt’’ or some- 
thing of that kind, I am suspicious of it. I am glad you are not going 
to resign right away, Joe. 

Seriously, you all know former Vice President Garner and you have 
a great deal of love and respect for him as I have. When he was quitting 
Washington he called me into his private office and said to me, ‘‘Go and 
pour yourself a drink and pour me one.’’ Of course it was buttermilk 


that he asked me to pour. He held up the glass of buttermilk and he 
said, ‘‘You know, the longer I live in Washington, the more I see of 
Washington, and the longer I live, the more important I think it is to 


have guts than it is to have brains.’’ And he said to me, ‘‘ You have 
guts.’’ 

I want to say this about Joe Eastman. Joe Eastman has not only 
courage, but he has brains and intelligence. I am only saying tonight 
what I have said before on the floor of the Senate: That I think the 
Interstate Commerce Commission as a whole is the finest Commission 
we have in the Government of the United States. They conduct them- 
selves as a Government by law rather than as a Government by men. 
You might disagree with Mr. Eastman or you might disagree with other 
Commissioners there, but you know when you have left the Interstate 
Commerce Commission that they have decided the case conscientiously 
and honestly and fearlessly, and that is a great deal to know when you 
are trving a case before a judge or before one of these Commissions. 
You know they are not deciding on their prejudices and that they are 
trying to follow the law and the facts in the case. 

When I first came to the Senate something like twenty years ago, 
I had never met Commissioner Eastman, but I talked to a man who I felt 
was one of the great liberals of his time. He was a great liberal and a 
great judge and a great man and that man was the late Justice Brandeis. 
He asked me to call upon him and I went to see him. He asked me what 
Committee I was on, and I told him that I was a member of the Inter- 
state Commerce Committee. Justice Brandeis said to me: ‘‘You are a 
young man and I suppose you are not very familiar with transportation 
matters.’’ I said: ‘‘That is true. The only connection I have ever had 
with railroads is bringing suits against them, and I was fairly success- 
ful in that. They made it possible for me to run for office.’’ 
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But Mr. Justice Brandeis said to me: ‘‘There is a man with whom 
you ought to get acquainted and to whom you ought to talk about the 
problems of transportation, and that man is Joe Eastman.”’ 

During my twenty years as a member of the Senate Committee on 
Interstate Commerce I have sat at the feet of Joe Eastman. I have 
consulted with him on various problems from time to time and with 
other members of the Commission. I haven’t always agreed with him, 
or he hasn’t always agreed with me, but when I found myself in dis- 
agreement with Mr. Eastman, I always questioned my own judgment 
about matters. 

I think that he is an ideal public officer, and I only wish that we 
could have thousands of Joe Eastmans on the various Commissions and 
Bureaus of this Government. And if we did the people of this country 
would have more respect for their own Government and for the Com- 
missions of the United States. There wouldn’t be the disunity that you 
find now and the criticism of the Bureaus and the Commissions of the 
United States of America. 

I say the greatest tribute that I can pay to Joe Eastman is to say 
that he is an ideal public officer. He is honest, he is sincere, he is faith- 
ful and he is a hard worker. 

But in passing let me say this, however, and while we are eulogizing 
Joe Eastman, it seems to me that we should not overlook a little woman 
who has been of tremendous support to the Commissioner, and that is his 
good sister, Miss Eastman. Without her help and her guidance and her 
care, Joe Eastman couldn’t have accomplished the many fine things that 
he has accomplished. And so too often when we are eulogizing men we 
forget that some place there is a good woman who is extremely helpful 
and makes it possible for him to’ succeed. And so tonight I want to pay 
a tribute to his good sister, Miss Elizabeth Eastman, as well as to Joe 
Eastman himself. I thank you. 


Address of Honorable Clarence F. Lea* 
Mr. Toastmaster, Mr. Eastman, Ladies and Gentlemen: 


A good many years ago I learned there were some advantages in 
speaking under a short limitation of time, especially if I abided by the 
limitation, and I learned early the disadvantage of failure to abide. 

One evening when I first ran for Congress, we had quite a large 
audience. A man was selected as chairman and it was distinctly agreed 
that he should speak not over three minutes. After he had spoken for 
about ten minutes, the house was in an uproar of conversation. Finally 
the speaker became so distressed that he stepped to the front of the 
platform, held up his hand and said, ‘‘My good people, be quiet. I can’t 
hear my own voice.’’ One of the men in the back of the room yelled 
out ‘‘Never mind, brother! You haven’t missed anything so far!’’ 


* Delivered at Silver Anniversary Dinner, February 17, 1944. 
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I appreciate the kind words of your chairman. For twenty-two 
years I have been a member of the Interstate and Foreign Commerce 
Committee where Mr. Eastman has frequently appeared. I think I can 
correctly appraise the worth of his services to this country. In attempt- 
ing to do that, we must judge what he has done for the United States 
by the importance of the problems with which he has dealt. For twenty- 
five years he has been a member of the Interstate Commerce Commission. 

I agree with Senator Wheeler, that Commission is the greatest this 
Government has ever known. It has established its greatness by the con- 
fidence and respect that it has earned from the American people. The 
confidence it has achieved is due to its fairness, the opportunity it gives 
to be heard; and the knowledge of all who appear before it that its 
decision will be based upon the honest judgment of its members. 

Mr. Eastman has dealt with the problems of transportation. If we 
consider the various transportation agencies of this country we must 
conclude that transportation is of most vital economic interest to the 
American people. 

Transportation, as we know it today, is an evolution of the centuries. 
At one time it was a great thing for the world when it was learned that 
loads could be pulled by the use of a horse and harness. It was a great 
thing for civilization when it was learned that wheels on axles would 
make a vehicle that would pull easier than any known before. It was a 
great thing when it was learned to use a sail on a boat. It was a great 
thing when the steam engine was invented and which drove the ship 
across the ocean and made it possible for the American locomotive to 
lead a train across the continent. Those were all great accomplishments 
in their time, but tonight if we would measure transportation from 
modern standards, the greatest era in the history of transportation has 
been in the last twenty-five years. 

It is in that period that our friend here has performed his greatest 
service to the United States. In that period of time we have learned to 
know the great modern locomotive, the modern equipment of the rail- 
roads. It has been an era of pipelines, of improved water transportation 
for the development of the motor vehicle, for the modern highway 
system of America and with buses and trucks extending their service to 
the remotest sections of the country. 

Once a highway was an auxiliary to the railroads. Today it is a 
strong competitor. 

We have added to that the airplane. All these various agencies 
have entered into the competitive field. Once the great triumph and 
progress of transportation was in these physical and mechanical improve- 
ments that enabled these agencies to perform a greater service; but in 
recent periods, we have had another important development in trans- 
portation, and that is the regulation of competitive transportation. Wise 
regulation has become a means of great assistance to the country. 

All these competitive agencies now present themselves to the Amer- 
ican people, and the great problem of regulation has largely become one 
of regulating competition between these agencies. Through these agen- 
cies that now serve the American people, we have the connecting link 
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between production and consumption, which in wartime gives vitaliza- 
tion to the productive capacity of America on the battlefields of every 
place on this earth. In this competitive field we seek to give to the 
American people the best service possible and give to these agencies a 
just and fair basis of living, cooperating and competing together in the 
service of this nation. 

So this period of twenty-five years is a new period in the history 
of transportation. A new type of regulation has been injected into the 
picture. Here in America we tie up the problem of private ownership, 
operation and regulation to work out our transportation and our com- 
petitive policies. We are testing out those policies and no man in the 
history of this Republic has contributed more to the solution than has 
our friend here tonight. 

Now, I would say that the outstanding characteristic in the service 
of Mr. Eastman has been not that he was exalted by any job that he has 
filled, but that he exalted his every job. Prominent in his success has 
been the tact, consideration and understanding with which he has met 
and dealt with the problems of his work. 

Some of these days when the final history of this war is written, 
there is going to be a great chapter that will tell what transportation 
did for America and for civilization in this war. It will dwell upon 
the marvelous cooperation and contribution that each one of the agencies 
of transportation in this country has given, the splendid way in which 
they performed their service, the marvelous service that they are now 
giving to this war and to the American people. In that connection the 
story cannot be told without giving to this man credit for his important 
part in the coordination and synchronization of our transportation 
agencies; for the unity of purpose and morale he has instilled into the 
different and competing transportation agencies of the United States. 

Tonight we meet here as friends and acquaintances of Mr. Eastman. 
In the course of years we have developed a real affection for him. It 1s 
easy for us, a pleasure for us, to come here tonight to congratulate him, 
to congratulate the country for his service, and again express our ad- 
miration and affection for him, but greater and beyond that, it would 
be appropriate that the people of America pause for a moment to pay 
tribute to this great servant of their nation. 


Address of Honorable Clyde B. Aitchison* 


As a member of the Interstate Commerce Commission I deeply ap- 
preciate opportunity to express admiration for the splendid qualities of 
heart and mind of our colleague, Commissioner Eastman, to assure him 
of the depth of our affection for him, while we congratulate him for his 
courageous, valuable service and devotion to the public interest. We 
add our fervent wishes that he may continue with us for many years, 
full of health and with unabated energy. We enjoy his genial comrade- 





* Delivered at Silver Anniversary Dinner, February 17, 1944. 
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ship; we derive inspiration from his example; and we are profited by 
his ripened wisdom and his vast fund of experience. And from 
the broader viewpoint, it is good for the nation and those who engage 
in its commerce that in the difficult days ahead the devoted service and 
wisdom of Commissioner Eastman will be employed loyally in protecting 
and furthering the public interest. 

Doubtless I have been asked to speak because I have served with 
Mr. Eastman throughout his long period of service upon the Commission, 
and because our association as regulatory officers of our respective states 
was close for several years before either of us thought we might be 
colleagues on a federal tribunal in Washington. 

I speak primarily for the present members of the Commission, but 
I know that every one of the 29 men who have been Mr. Eastman’s 
fellow Commissioners would join in this expression if they could, in- 
eluding the nine whose earthly voices are stilled. 

Mr. Eastman... . the youngest man ever to become a Commissioner, 
but from the very first he pulled his full strength. Everyone recognizes 
how greatly he developed and seasoned, and how he compelled the respect 
and confidence of all elements of the political and business worlds. No 
member of the Commission has been regarded as having a higher ideal 
of the duties of the office, and none has been assigned such varied 
administrative tasks. It is a marked tribute to his versatility and capa- 
city for arduous, sustained labor that he has been detailed by the Presi- 
dent to important additional duties, such as those of the Federal Co- 
ordinator of Transportation and of the Director of the Office of Defense 
Transportation, while he has continued to bear his responsibilities as a 
member of the Interstate Commerce Commission. 

In the quarter of a century of Mr. Eastman’s service the Commis- 
sion’s functions have been extended in all three dimensions. I cannot 
now detail all these changes: they include the transition from federal 
control to private ownership, and the problems of post-war restoration, 
the new policy of the 1920 Transportation Act, and the unsuccessful 
experiments with recapture and the grand planning of consolidations; 
the additions successively of Parts II, III, and IV of the Interstate 
Commerce Act; new duties in the reorganization of railways, and a 
procession of great investigations of the rate structure called for by the 
Hoch-Smith legislation. In his capacities as Coordinator, Commissioner 
and spokesman for the Commission before Committees of the Congress, 
and now as Director, Mr. Eastman has exercised a potent influence in 
shaping all this legislation. Staggering under the weight of the mass of 
varied tasks added during his period of service, he might well say with 
Aeneas, ‘‘ All of which most miserable things I saw, and a large part of 
which I was.’’ 

The Commission is proud that the President drafted one of its 
members to head the vitally important Office of Defense Transportation, 
and we are proud that Mr. Eastman has done such a magnificent job 
under trying conditions. Right now I nominate him for the Distinguish- 
ed Service Medal. Traffic has been moved with great freedom and in 
unprecedented volume, the transportation needs of the war have been 
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met, and there has been no dislocation of our economic system by the 
exercise of unusual controls, and the Government has escaped a heavy 
financial burden as the price of exercising control. Were he less skilled, 
less tactful, less wise, the delicate balance maintained might easily have 
been upset. But when the war is over we anticipate tasks in our field 
that will call for administrative statesmanship of the highest order. The 
public service will then demand all of Mr. Eastman’s energies as an 
Interstate Commerce Commissioner, and we, his colleagues, hope that 
he can then devote all his experience and his great intellectual powers 
undividedly to his functions as a member of the Commission. We think 
it a full time job for any man. 

This is only the fourth time that a Commissioner has completed 
25 years of service. We are now initiating Commissioner Eastman into 
the membership of the Quarter Century Club. The first celebration of 
this sort was in 1917, when Commissioner Clements had completed his 
25 years. Eighteen years later, on the last day of the year 1935, Com- 
missioner Meyer became the second member of the Club. A little more 
than a year ago I was initiated. And now we are initiating Commis- 
sioner Eastman. I imagine that tomorrow morning some of you will 
be thanking fortune that no other Commissioner can be initiated into 
the Quarter Century Club before January 28, 1953. 

I have already paid tribute to the rare qualities of comradeship 
which our brother displays. We have enjoyed long and most friendly 
association with him in our offices, in conferences and in the hearing 
room, and also in his home. I gladly pay an ungrudging and fervent 
tribute of respect and admiration as well to Miss Eastman, the gracious 
and charming chatelaine in a home where dignity and comfort have met 
with affection and understanding sympathy to ameliorate the burdens of 
her brother’s heavy labors and responsibilities. 

For myself, and for our colleagues, past and present, I extend to 
him heartiest congratulations, our best wishes for continued health and 
full measure of happiness, and a long period of future useful service. 


Address of Mr. Warren H. Wagner* 
Mr. Toastmaster, Mr. Eastman, Ladies and Gentlemen: 


They have told you that Mr. Eastman, as a Commissioner, stepped 
down from the bench, became Coordinator of Transportation; returned 
to the bench; stepped down again and became Director of the Office of 
Defense Transportation. That sequence of events reminds us of Finne- 
gan’s streamlined report. Off again, on again, gone again, Eastman. 

I should like to take a few minutes of your, time—very few, because 
I am the last and shortest speaker—to describe to you a map at which 
many of you have often looked. It is the map painted on the wall of 
the large, beautiful hearing room of the Interstate Commerce Commis- 
sion; and in my description of it I will be absolutely accurate. It is 





_ *President, Association of I. C. C. Practitioners, at the Silver Anniversary 
Dinner, February 17, 1944. 








APRIL, 1944 623 





—_—— 


there, undoubtedly, for the information of counsel. It is back of the 
Commissioners. They are presumed to know their geography. However, 
there are times when the Commissioners ask geographical questions. For 
instance, Commissioner Eastman will ask you, ‘‘How far is it from 
Eastman, Iowa, to Paterson, New Jersey?’’ Or, Commissioner Aitchison 
will ask: ‘‘In what part of Pennsylvania will you find ‘ Aitch?’ and you 
will tell him, ‘‘ Near the middle of the state, in Huntingdon County.’’ 

This map that I am speaking about has only seven words on it. To 
the left it says: ‘‘Pacifie Ocean.’’ To the right, ‘‘ Atlantic Ocean.’’ 
Now, ordinarily a painting carries at the bottom either what it is or who 
painted it. This painting—map—carries at the bottom, ‘‘ Interstate 
Commerce Commission.’’ The ‘‘Interstate Commerce Commission’’ is 
in a painted frame. I can’t describe it; it is a sort of frill of some kind 
or another. Leaning out from each side of this elliptical frame is the 
upper half of a woman. All she has around is the flaming torch she 
holds. I suppose Commissioner Aitchison would call them torch singers. 
But why ‘‘Interstate Commerce Commission’’ at the bottom and not 
“United States?’’ I have often wondered. 

I have assumed that the artist must have reasoned thus: If it were 
not for transportation the United States would not be what it is today. 
If it were not for the Interstate Commerce Commission transportation in 
the United States would not be what it is today. Therefore, the United 
States would not be what it is today were it not for the Interstate Com- 
merce Commission. You can do what you please with that syllogism. 

Kipling once said, in looking for a word: ‘‘If you can say ‘warmth 
of the evening’ you can say ‘coolth of the evening.’’’ Today we have 
what are known as pin-up girls. Can we not also have pin-up men? 
If you pin-up on this map at, we’ll say, Portland, Oregon, twenty-five 
year Commissioner Aitchison, and if you pin-up twenty-five year Com- 
missioner Eastman at, say, Boston, Massachusetts, I can assure you that 
the transportation map of the United States and the Interstate Com- 
merce Commission will remain in the proper and enviable position they 
now enjoy. 

On my first day at law school we had a speaker who endeavored to 
persuade us not to enter Government employ. The speaker said that 
over the door of every Government Department you will find the words 
of Dante: ‘‘He who enters here leaves all hope behind.’’ I believe the 
Interstate Commerce Commission is an exception. If that were not so, 
Commissioner Eastman would not still be there. I believe he has en- 
joyed his services and he has not lost all hope nor ambition. But I am 
inclined to believe that perhaps the words of Dante are over the door 
of the Office of Defense Transportation if for no other reason than this: 
Commissioner Eastman has been paid as Interstate Commerce Commis- 
sioner, but he has not been paid one red or white cent as Director of the 
Office of Defense Transportation. On behalf of the Association of Inter- 
state Commerce Commission Practitioners, I wondered what we could 
do about it. Question arose as to what we could give him—what the 
outside world would pay or should it be by Governmental standards? 
The latter alternative was decided upon. Therefore, I hand Mr. East- 
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man, in silver, two years’ pay as Director of the Office of Defense Trans- 
portation. (I handed him one bright, latest issue silver dollar, direct 
from the Treasury, and a greenback dollar bill so folded as to read 
‘*Silver Certificate.’’ A dollar-a-year man.) 

Rule 77 of the Rules of Practice requires that before testimony is 
read copy should be furnished to parties. For fear that Commissioner 
Aitchison would call my attention. to it, I saw to it that copy of what I 
am now about to read was distributed to the parties. 

In all seriousness, Mr. Eastman, I read: ‘‘The Members of the 
Association of Interstate Commerce Commission Practitioners tender 
this expression of personal esteem and extend their sincere congratula- 
tions and good wishes to Joseph Bartlett Eastman upon the completion 
of twenty-five years of efficient and distinguished service as Interstate 
Commerce Commissioner.’’ (The plaque reproduced on page 367 of the 
February issue of the Journal was presented to Mr. Eastman) 


Response of Honorable Joseph B. Eastman* 


Mr. Toastmaster and my dear Friends: 

That salutation will be broad enough to cover you all, including 
those at the head table. 

Mr. Wagner, I am deeply beholden to the Association of Inter- 
state Commerce Commission Practitioners for this scroll which you 
have given me. It will have an honored place on the wall of my office. 
I shall treasure it during the next twenty-five years of my service. 
In fact, I hope all my, life. 

As you may imagine, I am somewhat overwhelmed by this occasion. 
I feel deeply honored. In fact, I am bursting with pride that the 
completion of a term of office on my part should have been deemed 
worthy of commemoration in this way. 

I have been hoping all evening that I could get by without the 
truth coming out, and I am glad to say only part of it did come out. I 
would like to say something to two of the speakers, Senator Wheeler 
and Clyde Aitchison. As far as the Senator is concerned, he was wor- 
ried for fear, if he said anything good about me, it might hurt me in 
some way. I recall to his mind the time when he and I were linked to- 
gether in a most unusual way. They were holding an executive session 
of the Committee on Interstate Commerce—the Senate Committee. They 
were considering, I think, the Emergency Railroad Transportation Act, 
and all of a sudden there burst into the room Senator Huey Long. Sen- 
ator Wheeler, who was presiding, said: ‘‘Huey, do you know Mr. 
Eastman,’’ and Huey said: ‘‘Yes, I have known him just as long as I 
have you and just as unfavorably.’’..... 

Twenty-five years is a long time. In my ease it came very near 
being two and a half years, and then again it came very near being nine 
and a half, but I managed to survive for the twenty-five, and yet it 
seems only a very short time since I first arrived here. It is hard for 
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me to realize that I have got by the time when I was the youngster of 
the Commission. I was the youngster for a long time and now I have 
joined the ranks of the elder brothers. Elder brethren are entitled to 
reminisce. 

I know that is rather boring, and I won’t do it long, but I do think 
you may be interested in some of the contacts I had with the Commis- 
sion before I became a member. The first contact was back in my college 
days when I was on a debating team. We supported the negative of the 
question whether the union should be recognized. We won that debate. 
We supported the affirmative of the question should the trusts be reg- 
ulated. We lost that debate. At that time I had to read a great many 
public document and speeches—all that sort of thing—and I did that 
very diligently and I found a great many references to the Interstate 
Commerce Commission. I gained a very distinct impression at that 
time that the Interstate Commerce Commission was a body composed of 
rather narrow, ineffective men, whose chief characteristic was a great 
desire for power. That was my boyhood impression of the Interstate 
Commerce Commission, and it shows how wrong public documents can 
be. 

My first meeting with any member of the Commission was with my 
late colleague, Balthasar Meyer. I met him in 1909. It was at a meet- 
ing of the American Civic Federation, I think, in Pittsburgh, and he 
extolled the merits of the Railroad Commission of Wisconsin, of which 
he was a member, and I extolled the merits of the Railroad Commission 
of Massachusetts, of which I was not a member. 

My next contact with the Commission was in 1912 when I came down 
here with David O. Ives, Manager of the Transportation Department 
of the Boston Chamber of Commerce. Ives was succeeded by Bill 
Chandler, and Bill Chandler was succeeded by Bill Day, a great trio. 

We came down and we met with Commissioner Prouty, that keen, 
salty, witty Vermonter, a wonderful man. I presented to him a big re- 
port which I had gotten up after long study, indicating the need for 
investigating the financial transactions of the New York, New Haven 
& Hartford Railroad Company. I don’t know whether that report did 
it, but the fact is that the Commission afterwards did embark upon an 
investigation of the New York, New Haven and Hartford Railroad Com- 
pany, and I worked in that investigation in close association with Louis 
D. Brandeis, who afterwards became Justice of the Supreme Court. 
I was glad to hear Senator Wheeler mention him. He had the greatest 
mental equipment of any man with whom I have ever been associated, 
and on the whole he was the wisest man with whom I have ever been 
associated. 

Another man I want to mention in that connection was one of the 
unsung heroes of the Commission, Dave Brown, one of their account- 
ants. He conducted the investigation of the books and accounts of the 
New York, New Haven & Hartford Railroad in a day when it wasn’t as 
easy to do as it is now, and, he did a marvelous job, in my opinion. The 
Commission made its report on that case in 1913. Incidentally, I came 
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down and spent three weeks in the office of the Commission on F Street 
in the study of a trunkful of records which Brown had gotten from 
his inspection of the accounts. 

In 1914 I was appointed on the Massachusetts Public Service Com- 
mission by Dave Walsh, then Governor, now Senator. I wish he were 
here tonight. One of the things I did as a member of the Massachu- 
setts Commission was to meet with the group of other State Commis- 
sioners at the LaSalle Hotel in Chicago. I remember Clifford Thorne 
was there, Milo Maltbie, Charlie Elmquist, and we got up a plan at 
that time for having the State Commissions represented by a solicitor 
here in Washington, and then we looked around for a man to appoint, 
and the man we picked was Clyde Aitchison. He got down here to 
Washington and they looked him over; in about a year or so they put 
him on the Interstate Commerce Commission. 

At that time also I was a member of Clyde’s Committee on Valua- 
tion, and I had occasion to attend a hearing before the full Commission 
in Washington on the subject of valuation. That was one of the early 
hearings. I noticed at that hearing that Commissioner Daniels got up 
from his chair, stood up, moved around, and leaned on the back of his 
chair. I asked: ‘‘Is that allowed?’’ and was told: ‘‘Yes, if a Com- 
missioner wants to do it.’’ I also asked: ‘‘Why does he do it?’’ and the 
answer was: ‘‘Probably to keep awake.’’ And that was a little trick 
that I afterwards employed myself. 

As a member of the Massachusetts Commission also, I participated 
in the first cooperative hearing of the State Commissions with the In- 
terstate Commerce Commission. It was the New England Class Rate 
Case, and all the members on the New England Commissions sat in the 
jury box, in the old federal courtroom in Boston. Commissioner An- 
derson, with Wilbur La Roe as his examiner, sat on the judge’s bench, 
and among the Commissioners who sat in the jury box with me was 
John Benton, who is now solicitor of the State Commissions here in 
Washington. 

Not long after that I was appointed on the Interstate Commerce 
Commission and the only thing of interest about that is the fact that I 
got my first notice that I had been appointed, which came to me like a 
bolt out of the blue, by being called up by the newspaper reporters and 
being told that I had been appointed. 

The first case I had was in Raleigh, North Carolina, and it involved 
the perennial issue of North Carolina vs. the Virginia Cities, and for 
some reason, I don’t know why, I was always very glad of it; although 
I came from New England, I got a lot of southern cases, and I personally 
wrote the opinions in the Meridian Rate Case, the Southern Class Rate 
Case, the Southern. Fertilizer Rate Case, the Southern Cement Rate 
Case, the Southern Sugar Rate Case. I came near to writing a decision 
in the Southern Grain Rate Case, but that hasn’t been decided yet. 

I just mention that to show, whether you believe it or not, that 
I know something about southern freight rates. 

In twenty-five years, a man ought to have learned something, so I 
thought over what I had learned about the Interstate Commerce Com- 
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mission, and this is the only part of this speech that I have put in 
writing. This is a sort of a twelve-point primer. This is not all I 
know, but it is twelve points. 


Twelve Point Primer 


(1) With the country as big and complex as it is, administrative 
tribunals like the Interstate Commerce Commission are necessities. 
Probably we shall have more rather than less. To be successful, they 
must be masters of their own souls, and known to be such. It is the 
duty of the President to determine their personnel through the power 
of appointment, and it is the duty of Congress to determine by statute 
the policies which they are to administer; but in the administration of 
those policies these tribunals must not be under the domination or in- 
fluence of either the President or Congress or of anything else than 
their own independent judgment of the facts and the law. They must 
also be in position and ready to give free and untrammeled advice to 
both the President and Congress at any time upon request. Political 
domination will ruin such a tribunal. I have seen this happen many 
times, particularly in the States. 

(2) The courts were at one time much too prone to substitute 
their own judgment on the facts for the judgment of administrative 
tribunals. They are now in danger of going too far in the other di- 
rection. The principle that it is an error of law to render a decision 
not supported by substantial evidence is a salutary principle. The 
courts should enforce it. 

(3) An administrative tribunal has a broader responsibility than 
acourt. It is more than a tribunal for the settlement of controversies. 
The word ‘‘administrative’’ means something. The policies of the law 
must be carried out. If in any proceeding the pertinent facts are not 
fully presented by the parties, it is the duty of the tribunal to see to 
it, as best it can, that they are developed of record. A complainant 
without resources to command adequate professional help should be 
given such protection. The tribunal should also be ready to institute 
proceedings on its own motion, whenever constructive enforcement of 
the law so requires. 

(4) There is no safe substitute in the procedure of the tribunal for 
full hearing and argument of the issues, when they are in controversy, 
although the hearing need not always be oral. This takes time, but it 
is time well spent. 

(5) The decisions of the tribunal should present succinctly the 
pertinent facts, as they are found to be, and the conclusions reached, 
but also state clearly the reasons for the conclusions. 

(6) The statutes which the tribunal administers should be well, 
simply, and carefully framed, but the personnel which does the admin- 
istering is more important than the wording of the statute. Good men 
can produce better results with a poor law than poor men can produce 
with a good law. 

(7) It is not necessary for the members of the tribunal to be tech- 
nical experts on the subject-matter of their administration. As a mat- 
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ter of fact, you could not find a man who is a technical expert on any 
large part of the matters upon which the Interstate Commerce Com. 
mission finds it necessary to pass. The important qualifications are 
ability to grasp and comprehend facts quickly, and to consider them in 
their relation to the law logically and with an open mind. Zealots, 
evangelists, and crusaders have their value before an administrative 
tribunal, but not on it. Other important qualifications are patience, 
courtesy, and a desire to be helpful to the extent that the law permits. 

(8) Moral courage is, of course, a prime qualification, but there 
are often misapprehensions as to when it is shown. The thing that 
takes courage is to make a decision or take a position which may react 
seriously in some way upon the one who makes or takes it. It requires 
no courage to incur disapproval, unless those who disapprove have 
the desire and power to cause such a result. Power is not a permanent 
but a shifting thing. I can well remember the time when it was a 
dangerous thing to incur the displeasure of bankers, but there has 
been no danger in this since 1932. It became a greater danger to incur 
the displeasure of farm or labor organizations. There is nothing more 
important than to curb abuse of power, wherever it may reside, and 
power is always subject to abuse. 

(9) Selection of the members of an administrative tribunal from 
different parts of the country has its advantages, but they turn to dis- 
advantages, if the members regard themselves as special pleaders for 
their respective sections. 

(10) Sitting in dignity and looking down on the suppliants from 
the elevation of a judicial bench has its dangers. A reversal of the 
position now and then is good for the soul. It has for many years been 
my good fortune to appear rather frequently before legislative or con- 
gressional committees. They are a better safeguard against inflation 
than the O. P. A. 

(11) In any large administrative tribunal, like the Interstate Com- 
merce Commission, a vast amount of the real work must necessarily 
be done by the staff. It is a difficult problem to give the individual 
members of the staff proper recognition for work well done—recognition 
on the outside as well as the inside. It is very important that this 
problem: be solved, but I am frank to say that its full solution has not 
yet been reached. 

(12) One of the great dangers in public regulation by administra- 
tive tribunals of business concerns is the resulting division of responsi- 
bility, as between the managements and the regulators, for the success- 
ful functioning of these concerns. For example, there was a tendency 
at one time, and it may still exist, on the part of those financially 
interested in the railroads to think of the financial success of those prop- 
erties solely in terms of rates and wages and the treatment of rates 
and wages by public authorities. Sight was lost of the essentiality of 
constant, unremitting enterprise and initiative in management. The 
importance of sound public regulation cannot be minimized, but it must 
not be magnified to the exclusion of those factors in financial success 
upon which ordinary private business must rely. 
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So much for my primer. This is an I. C. C. meeting, as I see it. 
As has been pointed out, twice I have been relieved, largely, from duty 
on the Commission. Once when I was Federal Coordinator of Trans- 
portation, and now that I am Director of the Office of Defense Trans- 
portation. If I were an Englishman, I could sign my name and attach 
the letters ‘‘ICC, FCT, and ODT.’’ The interesting thing about it is 
that my colleagues do so well without me when I am not functioning 
with them that it makes me think I am not of so much importance after 
all. 

The present job which I have with the Office of Defense Transpor- 
tation is one which I did not crave, I did not want, not only because of 
the responsibliity and the strain which I knew it would involve, but be- 
eause it seemed to me to be chiefly an administrative and operative job, 
and I am certainly not an operator of any form of transportation, never 
have been one, and I didn’t particularly fancy my own ability as an 
administrator. 

Now, whether or not the O. D. T. has done a good job is for others 
to say, and I will leave that for history to write. I do want to say that 
the carriers of the country, and that is the railroads, the motor trucks, 
and the water carriers and all the rest of them, have done, in my opin- 
ion, a magnificent job in this emergency, and I believe they are going to 
continue to do that sort of job to the end. And they have had great 
help from the shippers of the country who have given them wonderful 
cooperation in every way, cooperation that has cost them money. The 
0. D. T. has also had most competent help from the Interstate Com- 
merce Commission, in the case of the railroads, under the inspiring 
leadership of Commissioner Johnson, and in the case of motor trucks, 
under the similar leadership of Commissioner Rogers. 

I also want to say that no man could possibly have had more loyal 
and better support that I have had in the O. D. T. from my staff. They 
have supplied many of the deficiencies in knowledge and experience 
which I have. 

However, the Office of Defense Transportation is a war baby. It 
will, I hope, and in fact I am sure, pass out of existence with the war 
and will soon be forgotten. The Interstate Commerce Commission, if it 
abides by its traditions, like Old Man River, will just keep rolling 
along. It has rolled along for fifty-five years, and I expect to see it 
go rolling on for a long time in the future. I shall be proud and happy 
to carry on with it, and I want to thank each and every one of you 
for what you have done in my case tonight. Thank you very much. 


Statement of Judge R. V. Fletcher* 


It will be recalled that Judge Fletcher was absent from Washing- 
ton at the time of the Silver Anniversary and that the Association of 
American Railroads was represented by his associate, Mr. J. Carter Fort, 


* Address before Economic Club of New York, January 26, 1944. 
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whose splendid address we are privileged to publish in this edition of 
the JouRNAL. However, your editors have discovered one of the ex- 
cellent statements of Judge Fletcher in tribute to Mr. Eastman which 
should certainly form a part of the Journau record. The following is 
quoted from that expression : 

‘Mr. Eastman commands the confidence of the country as a wise 
and disinterested administrator, who works at his tasks with astonish- 
ing diligence, who brings to his exacting duties a wealth of rich ex- 
perience and who impresses all of us with his poise, his freedom from 
narrow prejudice, his unfailing courage and his sincere devotion to the 
highest ideals of public service. He has grown in stature with the 
march of the years and the seasoning of experience has hammered him 
in such a fashion as to give him that practical conception of men and 
affairs so essential to the successful handling of important issues. All 
of us connected with transportation instinctively look to him for guid- 
ance, with absolute confidence in his integrity and trusting implicitly 
in his ample endowment of common sense. Among other qualities that 
excite admiration is his capacity for clear statement, couched in simple 
language that all of us can understand. He eschews the use of vague 
and obscure generalities, as characteristic of many so-called leaders of 
public opinion, who seem to strive to leave us in a foggy atmosphere of 
uncertainty as to real objectives.’’ 





Mr. Joseph C. Colquitt, Chairman, 


D. C. Chapter, Association of I. C. C. Practitioners, 
Washington, D. C. 


Dear Mr. Colquitt : 


Rarely indeed has anyone had the comfort, in the midst of over- 
whelming sorrow, that the Silver Anniversary Dinner, arranged by the 
D. C. Chapter of the I. C. C. Practitioners Association in honor of my 
brother, is giving to me now. To hear in one’s lifetime such generous 
and sincere and loving expressions of admiration and affection is an 
experience few people have. I know what it meant to Joe. Little did 
any of us dream that his life would end so soon. 

The beautifully framed tribute to Joe is a permanent reminder of 
a very wonderful occasion, but the memory will also be recorded in my 
heart. 

It is impossible for me to thank you all adequately. Will you please 
tell the members of the Chapter that I would like to thank every one 
of them for the great joy they gave my brother that night? 

With gratitude to you for your personal expressions of sympathy, 


Iam 
Sincerely yours, 


March 24th. ELizaABETH EASTMAN 














ASSOCIATION TO PRESENT COMMISSION WITH MEMORIAL 
TO HONORABLE JOSEPH B. EASTMAN 


Members of the Association’s Executive Committee have voted to 
collect a fund from the members of the Association and others desiring 
to contribute, for the purpose of donating a bust of the late Joseph B. 
Eastman, as a memorial to him, to the Interstate Commerce Commission. 
The bust would no doubt be placed in the rotunda just outside of the 
argument room at the Commission across from the bust of Judge Cooley 
which was also presented to the Commission by the Association. This 
would serve as a constant reminder to Mr. Eastman’s many friends and 
admirers of his long, faithful and loyal performance of duty as a member 
of the Commission. 


The following members have been selected to serve as a special 
committee to handle this important function: Mr. Charles E. Bell, 
Chairman, Mr. H. D. Driscoll, Mr. Wilbur LaRoe, Jr., and Mr. Clarence 
A. Miller. 








Our Honor Roll 


By Epwarp H. DreGroor, Jr. 


Association Members in the Armed Forces of Our Country 


Responses to the appeal of the Editor for information regarding 
those of our members who are in uniform are still disappointingly slow 
in reaching us, but we are listing below those made available since the 
issuance of the March number of the JourNaAt, and are still hoping for 
a complete roster within a reasonable time. 

It may be that with so many of these fine men in the service, more 
than the two listed in the March number have paid the last full measure 
of devotion. We especially want to honor all Gold Star men. Please 
help us in this. 


On Active Duty 


Major Beverly F. Bolling (traffic manager, The Flintcote Co., Los 
Angeles), is stationed at the California Q. M. Depot, Oakland, Cali- 
fornia. 

Captain George E. Bourne, Signal Corps, is stationed at the Phila- 
delphia Signal Corps Inspection Zone, Philadelphia, Pa. Address care 
Administration Section. 

Lieut. Thomas 0. Broker, T.C. (Law Department, Lehigh Valley 
R.R.), is now addressed as in ‘‘Ships’’ Detachment, Hampton Roads, 
P.E., Newport News, Virginia. 

Major Andrew H. Brown, T.C., (The Cleveland Chamber of Con- 
merce), has been assigned to duty in the Office of the Transportation 
Officer, District Transportation Office, U.S.A., Pittsburgh, Pennsylvania. 

Drew L. Carraway, attorney-at-law, formerly associated with the 
firm of Turney, Rives & Turney, Washington, D. C., received his com- 
mission as 2nd Lieutenant after completing Officers Candidate School at 
Miami Beach, Florida, on April 1, 1944. He is attached to the Air 
Transport Command and his first assignment is at headquarters in 
Washington, D. C. 

Major Clifford M. Carter, A.M.G. Corps (assistant general manager, 
Middle Atlantic States Motor Carrier Conference, Inc.), is now serving 
in England. 

Lieut. Marion M. Caskie, Jr., U.S.M.C.R., is now an artillery officer 
on combat duty in the South Pacific. His address is ‘‘F’’ Battery, 2nd 
Bn., 11th Marines, Ist Marine Division, care Fleet Post Office, San 
Francisco, California. 

Colonel A. Lane Cricher, 0-436265 (Washington lawyer), may be 
addressed A.P.O. 508, U.S.A., Care Post Master, New York, N. Y. 
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Lieut. Colonel John K. Cunningham (formerly with Norman, Quirk 
& Graham, Washington), is now overseas. His address is A.P.O. 635, 
Care Post Master, New York, N. Y. 

Lieut. Colonel Richard T. Eddy (District Director, Bureau of Motor 
Carriers, I.C.C.), now Chief, Public Relations Branch, Hq., is stationed 
at Fort Francis E. Warren, Wyoming. 

John L. Hawkins, II, (former Manager of the West Virginia Motor 
Truck Association, Charleston, West Virginia), has joined the Army and 
is now a Private in the Signal Corps, 10th Company of the 848 Signal 
Training Battalion, Camp Edison, New Jersey. Mr. Hawkins has been 
in the Ft. Monmouth Hospital undergoing an operation, but it is under- 
stood that he is now on the road to recovery. 

Lieut. Casimir B. Machnij (formerly traffic manager, James Me- 
Creery & Co., New York City), is addressed at Hq. SOS, Care Post 
Master A.P.O. 885, New York, N. Y. 

Lieut. (j.g.) Donald Macleay, U.S.N.R. (Turney, Rives & Macleay, 
Washington), whose address was given in the March number of the 
JouRNAL as Washington, now has the following address: Staff Com- 
mander, So. Pac., Care Fleet Post Office, San Francisco, California. 

Major R. S. Mawson, T.C. (J. G. Brill Co., Philadelphia), is now 
Transportation Officer, Raritan Arsenal, Metuchen, N. J. 

Ensign George D. Rives, U. 8. N. R., NATS, (Turney, Rives & 
Mcleay, Washington), may be addressed at present Care Pacific Navy 29, 
Fleet Post Office, San Francisco, California. 

Lieut. Olaf Neilsen Rye (formerly with the International Paper Co., 
New York City), is now serving as head of the Transportation Section, 
Explosives Control Branch, Port Transportation Division of the New 
York Port of Embarkation, Brooklyn, N. Y. 

Lieut. Jack R. Turney, Jr., U.S.N. (Turney, Rives & Macleay, 
Washington), is in the Naval Air Transport Service, and stationed at 
Navy Hq., in Washington. 

Lieut. Henry L. Walker, U. 8S. N. R. (Southern Railway), is ad- 
dressed Staff Commander 5th Amphibious Force, care Fleet Post Office, 
San Francisco, California. 





Transportation* 


‘‘Transportation is a fundamental factor in the success of our war 
effort. On December 15, 1943, the committee reported to the Senate 
with respect to transportation. It has continued its investigation. 


MOTOR TRANSPORT 


The committee emphasized in its report and reemphasizes now the 
necessity of taking adequate measures to enable the motor-trucking in- 
dustry to carry the burden of wartime transportation required of it, 
Shortages of new equipment, replacement parts, tires, and manpower 
will make that difficult. 

Those and other factors have combined to increase the expense of 
trucking operations to such an extent that very little profit remains 
to the average truck operator. According to preliminary estimates, 
the average national ratio of operating expenses to operating income 
for 1943 was approximately 97 percent, as compared with 93 percent 
for the year 1942. The operating expenses of some truck operators 
exceed the revenue they are receiving. This requires them to face 
the prospect of continued operation at a loss, which they ean ill afford 
from their slender resources, or to abandon operations with a loss to 
the war program and with a loss to themselves of the business and 
good-will relations which they have taken pains to build up over a period 
of years. 

In order to insure continued operation, some carriers have filed 
master tariffs providing for 4 percent rate increases, although some 
others who are eligible have not yet done so. 

In the interim report on transportation, the committee recom- 
mended to the War Department that it rigorously reexamine its estimates 
of need for new trucks. Pursuant thereto, the War Department has 
reduced its request for 742,433 new trucks in 1944 by 123,149 trucks. 
This reduction of more than 15 percent will be accomplished by elimi- 
nating requests for 42,013 medium trucks and 81,136 light trucks. 

This will represent a substantial saving, but it will produce only 
limited benefits to the civilian trucking industry. The savings are 
accomplished by factory reconditioning and rebuilding of trucks already 
in the possession of the War Department. This will be much cheaper 
than building new trucks. But the factory reconditioning and rebuild- 
ing will absorb some of the facilities which would have been used for 
the production of new trucks. Consequently the benefits to the civilian 
trucking industry, although important, will not be sufficient to alleviate 
the shortage of trucks. 

The situation with respect to the manufacture of heavy trucks, in 
which truck operators are most interested, still remains extremely tight. 

As noted in the interim report, steps had been taken to increase the 
production of replacement parts. Previously, however, during the period 





* Reprinted from 3rd Annual Report of the Truman Committee (Senate Report 
No. 10, Part 16, 78th Congress, 2nd Session, pp. 112-117). 
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of shortage of high-grade steel, many parts were produced out of inferior 
materials so that the parts which were available gave less miles service. 
The benefit of making more and higher-grade parts available to the 
operators has not yet appeared to any substantial extent, although the 
industry can look forward to improvement along this line in the near 
future. 

As pointed out in the previous transportation report, military 
requirements for trucks were vastly increased during the latter part 
of 1943. This placed a severe strain upon the facilities to meet the 
already heavy demand for new tires. Although progress has been made, 
the demand for new tires will be such that it will be very difficult to 
provide enough for both truck and passenger purposes. 

One of the most serious bottlenecks was that of the mixing machines 
for mixing rubber. They are complicated machines and cannot be built 
quickly in large numbers. They can be used either for mixing rubber 
for new tires or for mixing camelback for the recapping of old tires. 
The production of camelback both for truck and passenger tire purposes 
has increased during recent months. At present, camelback for recap- 
ping passenger car tires is being produced at the rate of about 18,000,000 
pounds per month. At the rate of approximately 7 pounds per tire 
this would be sufficient to recap only about 2% million automobile tires. 

Similarly, at the present rate of production of truck type camel- 
back, which is about 10,000,000 pounds per month, only slightly over 
600,000 truck tires could be recapped at the rate of around 18 pounds 
of camelback per recap. If no greater rate of camelback production 
can be obtained during 1944, it would permit the recapping of only 
about 714 million tires annually. This number, together with 414 million 
new truck tires which the Office of Rubber Director estimates will be 
produced this year for civilian use, would be sufficient to provide for 
only about one-half of the estimated tire requirements for civilian trucks 
and busses. There are 4,538,000 trucks and busses equipped with more 
than 23,000,000 tires. The situation is most acute as to the heavy trucks. 

The amount of rubber required for recapping of truck and passenger 
tires is only a fraction of that required to make new tires. A recap on 
an old carcass made from natural rubber will wear about as well, and 
in some cases perhaps better. than an entirely new synthetic tire. These 
facts require that careful consideration be given now to the proper 
balancing of the production of camelback for recapping against the 
production of new synthetic tires and to the commencement of a cam- 
paign to educate small truck operators and owners of passenger cars as 
to the desirability of recapping their tires before they have worn the 
carcass down too thin. 

It is estimated that 80 percent of the trucks are owned and operated 
by small firms who own less than five trucks. Many such operators 
have not been sufficiently urged to do recapping. In this group is the 
greatest increase of potential tire mileage in tires now in use. It might 
be advisable to spread among them more knowledge of the results being 
obtained by operators of large fleets of trucks, most of whom have been 
recapping their tires for many years. 
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RAILROAD EQUIPMENT AND FACILITIES 


As recommended by the committee, the War Production Board hag 
relaxed the controls which limited the production of locomotives, freight 
ears, and railroad facilities during 1943, and has made it possible for 
railroads to obtain such.equipment and facilities. However, the com. 
mittee is disappointed at the failure to place orders promptly for such 
equipment and facilities in the quantities that could now be obtained 
from equipment manufacturers. It takes from 6 months to a year to 
produce and deliver the equipment after the order is placed. 

This delay has been occasioned for purely financial reasons. The 
railroads assert that their present equipment and facilities are adequate 
to meet any possible post-war demand for rail freight transportation 
that they can now foresee and that additions represent wartime expan- 
sion which they should be permitted to amortize through certificates of 
necessity. On the other hand, the War Production Board and the Office 
of Defense Transportation point to the enormous increase in railroad 
revenues and the even greater increase in railroad profits that has taken 
place during the war and object to modernizing the railroads’ plant and 
equipment at the expense of reduced revenues to the United States from 
taxes. 

This situation was made more difficult by a change in policy on 
October 5, 1943, requiring that certificates of necessity be obtained 
before the finished equipment is delivered, or, in the case of railroads 
building their own equipment, before the construction is begun. Pre- 
vious to that time such a certificate could be applied for at any time 
within 6 months after the acquisition of the equipment. 

It is important that these difficulties be worked out quickly. In 
working them out, the railroads should bear in mind that improvements 
in other fields of transportation after the war will make it difficult, if 
not impossible, for the railroads to operate in some important competi- 
tive fields with outmoded and worn-out equipment, which shippers will 
use only when required to by the exigencies of the situation. At the 
same time, the Government agencies must be fair to the railroads and 
not expect them to buy equipment which they could not usefully employ 
in their post-war operations, without affording to the railroads the same 
benefits of tax amortization that have been extended to other war in- 
dustries in similar circumstances. 

However, even if the differences between the railroads and the 
Government agencies could be resolved fully, and in most cases they 
can be if sufficient time and attention is directed to doing so, the pro- 
curement of equipment and facilities is delayed by the time-consuming 
operations necessary to obtain Government approval. The railroads 
point out that the certificate of necessity must be obtained before mate- 
rials are allocated to builders for the construction of equipment and 
that the time consumed in passing upon the applications is responsible 
for some of the delay in their placing orders. Both the War Production 
Board and the Office of Defense Transportation admit some delay. All 
parties are urged to do their utmost to agree upon new procedures and 
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to follow the procedures when agreed upon, so that this element of delay 
ean be reduced to an absolute minimum.’’ 


CONSERVATION 


The shortage of equipment and facilities and the difficult encount- 
ered by the railroads in obtaining and training a sufficient personnel 
makes it very important that every effort be made to reduce the burdens 
placed upon the railroads and to utilize existing equipment more efficient- 
ly. 

Pursuant to a recommendation in the committee’s previous report, 
the Office of Defense Transportation and the Interstate Commerce 
Commission are now conducting a waybill study of railroad shipments 
on January 12, 1944. The results of this waybill study, which will be 
reported soon, should show the extent to which the practice of wasteful 
circuitous routing has been reduced by the voluntary action of carriers 
and shippers. The result of this study will provide a factual basis for 
determining what, if any, regulatory action should be taken to control 
the practice of circuitous routing. 

Some circuity is permissible under the so-called fourth section 
orders of the Interstate Commerce Commission, some of which are still 
being granted, but the Interstate Commerce Commission is attempting 
to formulate modifications which will prevent wasteful circuity for the 
duration of the war. The progress which has been made to date has 
been disappointing. 

The Haulage Conservation Order T-1, issued by the War Production 
Board with respect to cement, has been restudied, as recommended by 
the committee. Having first reduced the number of zones from 93 to 72 
the War Production Board is now in the process of suspending the 
provisions of that order entirely with respect to cement.* 

In lieu of zoning orders which might produce damages outweighing 
their benefits, the committee commended the Office of Defense Trans- 
portation for initiating a program for voluntary reduction of unneces- 
sary transportation. The proposal was and is sound, but the progress 
since the committee’s report has not been impressive. 

However, it must be remembered that the shippers already had made 
notable contributions to conservation by the faster loading and unload- 
ing of cars and, in the heavier loading of cars. It is estimated that the 
saving thus made represents the equivalent of more than 100,000 addi- 
tional freight cars. 

It will. be possible to make further important savings through vol- 
untary action by the shippers, particularly if the war procurement 
agencies and the War Food Administration give more vigorous attention 
to conservation in connection with their own shipments and purchases. 

Government agencies control a huge proportion of the total traffic 
and could make a real contribution to conservation. For example. the 
use of refrigerator and boxcars for storage places a heavy burden upon 
the railroads to perform a warehousing and noncarrier function. 





* See: Rail Transportation Section—Article entitled: “Cross-Hauling of Cement” 
—this issue of Journal. 


I. C. C. PRACTITIONERS’ JOURNAL 





—_—_____ 


Another example is the policy of the War Department in the pro- 
curement of replacement parts for motor vehicles and aircraft. Some 
of the purchases are made from prime contractors for parts which the 
prime contractors do not themselves produce. This not only increases 
the cost to the war program by adding extra handling charges and 
profits, but in many eases it requires unnecessary transportation. For 
example, the committee discovered that parts produced by a parts manu- 
facturer in Chicago were being shipped to a prime contractor in Detroit 
who performed no service whatsoever upon the parts but shipped them 
back to Chicago for delivery to the War Department. 

Another, and perhaps the most fruitful, saving in transportation 
would result from the elimination of wasteful practices engaged in by 
the railroads themselves for financial reasons. In some instances, cir- 
cuity of routing has been continued by railroads in order to obtain an 
advantage in rate participation. Solicitation of traffic over unnecessari- 
lv longer routes still continues. The railroads have an absolute right to 
seek more traffic for themselves and to seek a greater participation in 
joint traffic, but in wartime and when traffic on most railroads approach- 
es capacity it is not desirable that they compete with each other to 
obtain traffic and handle it in a way that reduces the total capacity of 
the transportation system. The committee recommends that the Office 
of Defense Transportation and the Interstate Commerce Commission 
vive special attention to all such practices and make special recom- 


mendations to the railroads for voluntary action to eliminate wasteful 
practices. 


PASSENGER TRAVEL 


The installation of 1,200 troop sleepers and 400 kitchen cars, which 
are nearly completed for the War Department, will afford some relief, 
but the necessity for passenger travel conservation will still remain. 
This is especially true because the volume of passenger traffic during 
the first part of 1944 is estimated to be 26 percent more than during 
the corresponding period of 1943. 

The committee has been concerned to find that in many instances 
Pullman space is not fully utilized. September 1943 statistics of the 
Pullman Co. show that the load factor, that is, the percentage of 
actual occupancy to maximum possible occupancy, is 79.4 percent. 
The load factor of 79.4 percent is a substantial improvement over the 
pre-war average, but is below the load factor of nearly 90 percent 
attained by the commercial air lines. It is impossible to obtain or 
even to approach 100-percent occupancy, but the committee is con- 
vineed that more can be accomplished than has been accomplished. 

There has been much discussion of so-called scalping practices, 
involving the purchase of tickets by railroad speculators and their re- 
sale at marked-up prices. However, an investigation by railroad detec- 
tives and by private detective agencies failed to indicate very much 
sealping except in New York. Even in New York, it was confined 
largely to reservations for trips to Florida, and the city of New York 
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has adopted an ordinance making scalping a misdemeanor. The Office 
of Defense Transportation has recommended to the mayors of 104 prin- 
cipal railroad cities that their cities enact similar ordinances. 

Much more of the loss involved is due to the purchase of railroad 
Pullman accommodations which are not required and which are not 
returned for cancellation in sufficient time to enable them to be pur- 
chased by persons who would otherwise use them. 

Reservations are not accepted over 30 days prior to departure time, 
and purchasers are required to purchase both railroad and Pullman 
tickets within 24 hours after making the reservation. However, in 
many cases, corporations engaged in the war program have a standing 
practice of purchasing space on the theory that it might be needed and 
that the small loss involved by losing the credit for the cancellation 
would be unimportant to the corporation. In this connection, it should 
be noted that most of those corporations are in the excess-income tax 
bracket, so that the actual loss to them would be only a small fraction 
of the total value of the Pullman accommodation. 

In addition, blocks of Pullman space are reserved for Government 
agencies such as the War and Navy Departments, the War Production 
Board, and the Office of Price Administration. Much of the traveling 
done on behalf of such agencies could and should be eliminated. In 
any event, the unused portion of the space reserved for use by them 
is not made available for public sale until a few hours before departure 
time, which makes it difficult and inconvenient for other travelers to 
use it and sometimes results in the nonuse of a substantial portion of 
such space. 

One significant recent development which may contribute materially 
to the reduction of unnecessary travel has been the change in the War 
Department’s arrangements for reimbursement of traveling and sub- 
sistence expenses of officer personnel. Heretofore, officers have had 
the option to be paid at the rate of 8 cents per mile for all expenses, 
buying their own railroad ticket out of that allowance. War Depart- 
ment Circular No. 60, issued February 10, 1944, removes this option 
and allows a flat $7 per diem for living expenses and the actual amount 
of transportation costs. This should have a tendency to discourage 
unnecessary and frequent long trips by officer personnel through rend- 
ering traveling less profitable and attractive. 





The Economics of Transportation Costs* 


The purpose of this analysis of the economies of carrier costs is to 
set forth, in as simple and concise a manner as the complex character 
of the subject will permit, the nature of costs and the economic function 
they may serve in fixing rates; in short, to portray the underlying ra- 
tionale of cost finding for rate making purposes. While this study treats 
at some length of motor carrier costs, the basic principles are equally 
applicable to other forms of transportation. 


Factors Underlying the Fixing of Rates 


The basie economic factors underlying the determination of prices, 
whether the prices be for the transportation of the goods or for the 
goods themselves, are two fold: first, the cost to the producer of supply- 
ing the goods or services', and secondly, the value of the goods or services 
to the buyer. In treating of costs it is necessary that the function of 
each of these factors in price fixing be stated with some definiteness, 
This follows from the fact that a more or less well defined portion of 
the expenses is distributable over the traffic on a cost of service basis 
while the remainder is distributable on a value of service basis. Hence, 
the computation and use of costs for purposes of rate making must start 
with an appreciation of the nature of these two factors. 


Total Revenues Must Equal Total Costs 


It is self-evident that the total revenues received by producers of 
goods and services must cover their total costs if the services are to 
survive. The producer who does not sell his services at prices high 
enough to cover all of his costs must eventually retire from business. 
On the other hand, producers usually seek to obtain revenues above this 
minimum. Each strives to make his profits as large as possible. Larger 
profits result either from higher prices, lower costs, or a larger volume 
of sales. High prices, however, drive customers to competitors whose 
prices are not so high. Lower costs stem from increased volume where 
the industry is one of decreasing costs, such as obtains, within limits, in 
the transportation industry. The best way to increase volume is to 
charge lower prices than are offered by one’s competitors for the dual 
purpose of diverting traffic or inducing new traffic. Thus each producer 
is impelled, in a freely competitive struggle to hold and maximize his 
business and profits, to lower the price for the service as far as possible 
while still covering all the costs. The result is that the total cost of pro- 
ducing the service for any one producer tends to measure not only the 
minimum revenue received by him, but also, under competitive condi- 


* Excerpts from Exhibit G-1 introduced by Dr. Ford K. Edwards, Head Cost 
Analyst, Bureau of Transport Economics & Statistics, Interstate Commerce Com- 
mission, at hearing in Ex Parte MC-22, New England Motor Carrier Rates, March 
8, 1944, at Boston, Massachusetts. 

1As the term is used herein “costs” include such profits as are essential to 
furnish the necessary incentive to the producer. 
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tions, the maximum revenue obtainable by him. One thus arrives at the 
generalization that under competitive conditions producers will offer 
their goods and services at prices which in the long run will cover the 
cost of production of the marginal producer. The same generalization 
ean be made as to the regulated monopoly except that the function play- 
ed by competition is here performed by government control. 

The preceding statements apply only to the relation of the total 
revenues to the total expenses. It is but a very incomplete explanation 
of the function that cost plays in fixing the prices for particular goods 
or services, and it is in this latter field that the problems of rate making 
are chiefly found. It is the unit costs that are here especially signifi- 
cant. Some explanation of the meaning of the unit cost of production is 
required. 


The Out-of-Pocket Costs 


With few exceptions most producers offer a multitude of products 
and services. Their plants, whether factories, farms, or truck lines, are 
in reality multiple purpose facilities in that they are used in the simul- 
taneous production of several products or services. A factory, even 
though limited to the production of like articles, may turn out a multi- 
tude of related products in one field, each product taking a specific 
price. The farm may produce several items including cotton, cottonseed, 
livestock, poultry products, etc., each having a different selling price per 
unit of output. The truck line may haul a great variety of commodities 
of differing weight density and size of shipment for a wide range of 
distances thus providing a very large number of services each of which 
must be individually priced. 

The costs of producing these various products and services fall into 
two groups: first, those expenses which can be directly assigned to each 
separate product or service, and, secondly, those expenses which are 
incurred on behalf of the operation as a whole. 

The expenses which can be assigned to any given product or service 
include those direct costs for labor, material, equipment, supervision, in- 
terest, etc., which were incurred solely as a result of the production of 
the given services. Stated differently, the assignable expenses include 
those expenses which could have been avoided if the service had not 
been rendered. They include not only those separable items of cost 
which can be directly observed and measured, such as the labor required 
to load 10 tons of canned goods on a truck, but also those common ex- 
penses which are proportional to the units of output, such as the wear 
and tear on line-haul equipment occasioned by its day to day use. In 
this latter case the relation between the units of service rendered (i. e., 
ton-miles) and the added expenses incurred for maintenance may be less 
obvious than in the former case, but it is no less real. In both cases 
added increments of output occasioned added increments of expense, and 
such added increments of expense are directly assignable on a cost of 
service basis to the added traffic occasioning the added expense. 

To sum up, the assignable expenses include those expenses which, 
over a period of time, are directly proportional to the volume of output. 
These assignable expenses are commonly referred to as the out-of-pocket 
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or added traffic costs. They are also called the variable costs, separable 
costs, direct costs, prime costs, differential costs, or marginal costs. 

The producer normally will not sell any segment of his output for 
less than the out-of-pocket costs he incurs in producing it. To do so 
would be to incur an increment of cost greater than the increment of 
revenue received. Such losses would place a burden on the remaining 
goods or services which could be eliminated by withdrawing the service. 
For this reason the out-of-pocket costs normally set the minimum below 
which prices or rates should not fall. 


The Constant Costs 


The unassignable or constant expenses include the remaining ex- 
penses which, over a period of time, are unaffected by any increase or 
decrease in the output. For example, when an operator first starts 
production, the unassignable costs consist of the fixed expenses for that 
minimum-sized plant with which the business can be started such as 
supervision, interest on the investment, insurance and taxes. As there 
is no relation between such minimum expenses and the units of work 
performed, it follows that such expenses cannot be attached to any 
specific units of output on a cost of service basis. It is true that the 
total revenues must be sufficient to recover these fixed expenses, but one 
cannot say how much of such fixed expense is attributable to any given 
unit of output. This is obvious, inasmuch as fixed expenses are unre- 
lated to the separate units of output, and, indeed, continue even though 
the production of any given unit should cease. One might point out 
that if all the units of output are identical, such as, let us say, one-pound 
loaves of bread, one can divide the total fixed expenses by the total 
loaves of bread and arrive at a prorata cost per loaf of bread which can 
be used in fixing prices. But even then the result cannot be truly la- 
belled as the cost for any particular given unit; rather, it is to be de- 
fined as a prorata distribution of the revenues needed to cover the con- 
stant expenses.? If the output of the bakery consists of unlike things, 
such as loaves of bread and assorted cakes, a prorata apportionment of 
the constant costs over the units of output, pound for pound, no longer 
can be the sole guide in price fixing. 

These unassignable expenses are referred to as the constant costs, 
fixed costs, overhead costs, or indirect costs. They are also sometimes 
called the joint costs although this term, for purposes herein, has been 
given a more restricted meaning, as explained below. 

All costs fall into one or the other categories of out-of-pocket costs 
or constant costs, although sometimes the group into which an item will 
fall will depend on the period of time one has under review. Some 
items, such as property taxes, may be relatively constant on a short 
term basis (month to month), but become variable with added output 
(and added plant facilities) when considered on a long-term basis. 





2 The cost study refers to the total of the out-of-pocket costs plus a prorata 
distribution of the constant costs as the “Fully distributed costs.” This short term 
conveys the desired thought that there has been an apportionment of all expenses, 
out-of-pocket and constant. 
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The Nature of joint Costs 


Mention should be made of the so-called joint costs which are re- 
sponsible for some of the apparent anomalies in rate making. Joint 
costs are those costs incurred in the manufacture of several products 
which result from a single, individual operation. Classic examples of 
joint cost production are the growing of cotton fiber and cottonseed, the 
production of hides and beef, and the manufacture of butter and butter- 
milk. The production of the one commodity is inseparable from the 
production of the other, that is, two products result from but a single 
operation. The joint costs are obviously not capable of separation be- 
tween the jointly produced products on a cost of service basis. The 
counterpart of these joint costs in the trucking industry is the return 
movement of equipment which will be dealt with more fully hereinbelow. 

Although joint costs, as here described, have the characteristics of 
constant expenses in that they are not capable of direct assignment, it 
should be pointed out that a jointly produced service may be but a sub- 
division of a larger production process, the costs for which, when taken 
in their entirety, can be separated between their variable and constant 
components the same as any other expense. Thus, for example, while 
the expense for the return movement of equipment is of the nature of 
a fixed cost in that it must be incurred irrespective of the existence of 
return loads, the number of round-trips made obviously bears some 
relation to the aggregate volume of business done. 


Distribution of The Constant and Joint Costs in Fixing Prices 


Inasmuch as the constant and joint costs are not capable of assign- 
ment to particular units of output on a cost of service basis, it follows 
that the distribution of these costs in fixing prices or rates must depend 
on some other factor. The problem is similar to that faced by the farmer 
in selling his cotton fiber and cottonseed. As these are joint cost prod- 
ucts the separable cost for each is not determinable. While the total 
revenue received from the sale of both must equal their cost of produc- 
tion, the price which will move each of these products must give recog- 
nition to the market demand for each.2 This demand reflects the buyer’s 
appraisal of the benefits which flow from the possession of the product. 
Adjustment of prices to demand encourages the fullest utilization of the 
jointly produced products and services. It is this buyer’s demand that 
substantially determines the distribution of the constant and joint costs. 
Departures from a strict adherence to a cost of service basis in rate 
making normally owe their justification to the existence of the constant 
and joint costs. As the distribution of these costs over the traffic must 
take into consideration the value of the service, that is, the conditions 
of demand, attention should be turned to the nature of the value of the 
service (i. e., demand) factors. 





_ 8% Where the products are of unequal importance, the less important is some- 
times called the by-product. 
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Nature of the Value of the Service (Demand) Factors 


As economists have observed, pearls are not valuable because men 
dive for them but rather men dive for them because they are valuable. 
The value of a product or service to the buyer springs, not from the cost 
of producing it, but from the buyer’s evaluation of its utility to him; 
that is his evaluation of the benefits he expects to receive from it. In 
short, it is the reaction of the buyers of the transportation service to 
the benefits they receive from the service which creates the demand. 
Value sanctions cost; it is not caused by cost. The time honored axiom 
that a rate cannot exceed the value of the service bears witness to this 
conclusion. 

The value of the service or the intensity of the demand for a given 
commodity at a given time and a given place is measured by the amount 
of traffic a shipper would ship at various possible rates. The results, 
when arrayed in a list or on a chart is called a schedule of demand. 
Although the distribution of the constant costs cannot be limited to con- 
siderations of the demand schedule only, inasmuch as monopolistic ex- 
ploitation might result when the demand is highly unresponsive to rate 
changes (i. e., inelastic), a knowledge of the value of the service factors 
or the conditions of demand, is indispensable in fixing a rate. 


Adjustment of Rates to Value of Service or Demand Factors 


The practice of adjusting rates to the conditions of demand has 
manifested itself in a number of ways such as the classification of freight 
based on other than cost considerations; the establishment of low rates 
to induce or hold volume traffic for the purpose of maximizing the com- 
modity’s contribution to the constant costs*; reducing rates to meet 
competition; establishing blanket rates from or to large areas; and 
charging more for the transportation in one direction than in another on 
the same or like products. At its extremes, the adjustment of rates to 
demand has led in the past to such practices as charging more for the 
short haul than for the long haul on the same commodity and in the same 
direction and to the device of rebating. 

When brought within the ethical bounds of what is just and equit- 
able, and when divorced from arbitrary action, the ‘‘value of the serv- 
ice’’ (i. e., the conditions of demand) plays an indispensable function 
in the apportionment of constant and joint costs. It is not just a sub- 
stitute for inadequate cost data. 


Separation of Motor Carrier Costs Between Out-of-Pocket and 
Constant Expenses 


In the trucking industry the so-called one-truck operator will find 
some of his costs constant. Although his repairs and fuel are largely 
proportional to miles operated, his expenses for interest on investment, 


4 This refers to volume rates on commodity traffic which have been so adjusted 
to the demand schedule as to produce the maximum contribution to the constant or 
fixed expenses, and which are lower than can be justified by the saving in the unit 
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taxes, and insurance are principally of a fixed character. They are un- 
affected by whether he hauls half a load or a full load. However, when 
his business grows to a point where he must purchase and operate two 
trucks, such expenses are seen to be variable in large part. When five, 
ten, or more trucks are operated over a route, it is obvious that, with 
some lag, the amount of equipment owned and maintained will adjust 
itself to the volume of traffic handled. Interest, taxes, and insurance 
on equipment now become proportional to traffic moved. They become 
long-run out-of-pocket costs. The operator has now exhausted the un- 
utilized capacity he may have had when he started operation with his 
single truck, and the capacity he now maintains will, over a period of 
time, be adjusted to the amount of service rendered. 

The same result appears if the adjustment of the capacity to the 
demand is achieved by an inflow of new operators, each owning but one 
or two trucks. While the costs for any one operator may be partly of a 
fixed character, in the aggregate the costs of rendering the service are 
as variable as if one operator owned and operated all the equipment.® 

The principles stated above lead to the conclusion that the costs 
for the trucking industry, taken in the aggregate are very largely pro- 
portional to the volume of business done. This is characteristic of 
industries where there are either a very large number of small producers 
in the field or where a few big operators perform the service with a plant 
made up of a large number of small units (i. e., trucks), the number of 
which, over a period of time, will adjust itself to the volume of trans- 
portation service performed. 

This does not mean that all trucking costs are 100 percent out-of- 
pocket, that is, variable with traffic volume. As traffic increases the 
aggregate expenses do not increase in direct proportion. The behavior 
of the expenses is as though some part of them were unrelated to the 
traffic volume, i. e., were of a fixed character. Where a company is 
relatively small and has not fully outgrown the minimum-sized plant 
with which the operation started, such results can be attributed to the 
economy obtained from an increased utilization of the original plant. 
However, on a long-term basis it must be attributed principally to the 
introduction of a larger, more expensive and more efficient plant which 
the added volume of traffic made profitable to install. Where the ex- 
penses thus do not increase as rapidly as the output, the industry is one 
of decreasing costs. The unit costs decrease as volume increases. 


out-of-pocket costs resulting from the increased volume. Any increase thus obtained 
in a commodity’s aggregate contribution to the constant expenses serves to reduce 
the revenue needed from the higher rated traffic, providing, of course, the rate level 
as a whole is so adjusted, over the long term period, that the carrier makes no more 
than a fair return. 

5 Thus arises the divergence of interest between the operator owning one truck 
and the industry as a whole. The one-truck operator can, on occasion, economically 
justify cutting some of his rates to something above out-of-pocket cost, but the 
same procedure might bankrupt the industry if universally followed. 

6 Savings in expenses not traceable to added volume but attributable rather to 
“improvements in the art of transportation” are of a different category and do not 
of themselves justify departures from a cost of service basis in rate making. 
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The total expenses can be separated into two components, that which 
varies directly with the traffic volume (the out-of-pocket costs), and 
that which bears no relation to the traffic handled (the constant costs), 
Studies reviewed in a later chapter indicate that 90 to 95 percent of 
the motor carriers’ total operating expenses, rents and taxes are, over 
the long term period, variable with traffic volume. Only 10 percent or less 
can be considered as constant. This figure of 90 to 95 percent compares 
with corresponding estimates for the rail carriers of between 70 and 80 
percent taking the country as a whole, and close to 80 percent for the 
Eastern Region.? (For figures used in cost study see Chapter IV). 


joint Costs in the Trucking Industry (Return Movement 
of Equipment) 


Inasmuch as all equipment operated in one direction must eventu- 
ally make the return move in the opposite direction, line-haul transpor- 
tation service performed in any given direction inevitably makes avail- 
able the same line-haul transportation capacity in the reverse direction. 
Like the growing of cotton fiber and cottonseed, the round-trip movement 
constitutes an indivisible unit of production. The only line-haul costs 
on a round-trip movement which are capable of assignment to a given 
direction are those costs which could have been avoided if the tons 
transported in the given direction had not been carried. As such costs 
are limited to that added fuel and added wear and tear which can be 


separately attributed to the load, they constitute but a very small part 
of the total line-haul running costs. Thus, while the number of round 
trips operated is closely related to the total volume of traffic handled, 
and the round-trip costs can be classed as variable expenses, the running 
costs are, to a large degree not separable between the legs of the trip.® 


Differences Between Constant and Joint Costs 


Constant costs, while similar to joint costs in that they are not 
assignable to the individual units of output on a cost of service basis 
nevertheless differ from joint costs in some important respects. When 
an agency of transportation, through successive additions to its labor 
and capital, reaches that volume of output at which maximum efficiency 
is obtained, the law of decreasing costs no longer applies and all costs 
become variable with output. The out-of-pocket unit costs then equal 


™From Senate Document No. 63, pages 1, 54, 56, 70, 75 and 86. It should be 
pointed out that the rail passenger traffic in recent years (before the large, war-time 
expansion in the number of rail passengers) has contributed little or nothing to the 
railway constant costs. A similar situation has existed with respect to |. c. |. traffic 
before the great increase in load per car required by the Office of Eetene “Trans- 
portation. The result has been that the constant costs are borne almost wholly by 
the carload freight traffic. The result is that the carload out-of-pocket costs con- 
stitute only between 60 and 70 percent of the revenue needed from carload traffic. 
This leaves a very substantial portion of the revenue needed from carload service 
to be adjusted on the basis of value of service or conditions of demand as opposed 
to cost of service factors. 


8 This observation does not apply to the terminal costs. 
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the over-all average unit costs. Newly acquired traffic hauled below 
average cost is hauled below out-of-pocket cost. Low rates made to en- 
courage traffic when the carrier was operating at much below capacity 
now need to be scrutinized to see that they are not throwing a burden 
on other traffic. On the other hand, the joint costs, as described above, 
lose none of their characteristics as capacity is approached. Cotton fiber 
and cottonseed are joint cost products irrespective of the degree to which 
the productive capacity of agriculture is being utilized. The return of 
equipment is as much a joint cost when a truck line is operating at 
capacity as it was when it was operating at partial capacity. 

A second difference between constant costs and joint costs is that 
the constant costs constitute only about 10 percent of the trucking ex- 
penses and hence can be used to justify only limited departures from a 
cost of service basis in rate making. Joint costs incurred in connection 
with the return movement of trucking equipment, even though limited 
to line-haul running expenses only, relate to a larger percentage of the 
costs and justify greater departures from the cost of service basis, at 
least in the direction of unutilized capacity. 

There is a third difference between constant costs and joint costs. 
Using again the classic example of cotton fiber and cottonseed, as the 
demand for cotton fiber increases, more cotton is grown with the in- 
evitable result that more cottonseed is made available than the market 
will take at the existing price. The price for cottonseed therefore falls 
to that point where the demand will take all the seed produced. On the 
other hand a fall in the price of cotton fiber will discourage production 
thus leading to a decline in the supply of cottonseed and an increase in 
its price. Thus, while the prices of joint cost products tend to move 
inversely, the result is a full and complete utilization of the jointly pro- 
duced products. The same principle applies in connection with the joint 
costs present in the return movement of equipment. A demand for 
truck transportation in one direction only, (say, A to B), will occasion 
a high rate to cover the round-trip costs. But if a low rate at something 
above the out-of-pocket terminal costs will stimulate a demand in the 
opposite direction, (B to A), it will be offered up to the point where the 
unutilized capacity is absorbed. However, such a rate structure may be 
highly unstable. Should the high-rated commodity cease to move, the 
low-rated commodity must either pay a much higher rate or cease to 
move also. Competition among operators for the high-rated traffic, 
reversals in the direction of traffic flow, or the appearance of high-rated 
traffic from B to A, thus displacing the low-grade freight, will upset the 
rate structure as the ‘‘by-product’’ traffic finds itself shifted to the 
classification of ‘‘principal’’ traffic upon which full costs must now be 
recovered. Although some compromise must be made between the long- 
term stability of rates and the ideal of a maximum utilization of the 
plant based on the frequent adjustment of rates to changes in the con- 
ditions of demand, the closer that rates approach the fully apportioned 
variable costs as a minimum, the greater is the long run stability of the 
rate structure. 
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Rule of Northern Pacific Railway Company vs. North Dakota 


As the Cost Section’s disposition of the constant expenses in a cost 
study must give consideration to the pronouncements of the Courts, 
reference should be made to the decision of the Supreme Court in North- 
ern Pacific Railway Company vs. North Dakota.® The Court found that 
rates fixed by the State of North Dakota on lignite coal were confisca- 
tory in that they did not cover the full cost of the service, including an 
apportionment of the nonvariable expenses. The Court said: 

‘*. . . we entertain no doubt that, in determining the cost of the 
transportation of a particular commodity, all the outlays which 
pertain to it must be considered. We find no basis for distinguish- 
ing in this respect between so-called ‘out-of-pocket costs’, or ‘actual’ 
expenses, and other outlays which are none the less actually made 
because they are applicable to all traffic, instead of being exclusively 
incurred in the traffic in question. Illustrations are found in out- 
lays for maintenance of way and structures, general expenses and 
taxes. It is not a sufficient reason for excluding such, or other, 
expenses to say that they would still have been incurred had the 
particular commodity not been transported. That commodity has 
been transported ; the common carrier is under a duty to carry, and 
the expenses of its business at a particular time are attributable to 
what it does carry. The State cannot estimate the cost of carrying 
coal by throwing the expense incident to the maintenance of the 
roadbed, and the general expenses, upon the carriage of wheat; or 
the cost of carrying wheat by throwing the burden of the upkeep 
of the property upon the coal and other commodities.’’ 


While this statement indicates that all costs must be taken into con- 
sideration in fixing rates, the Court, nevertheless, appreciated the prob- 
lem of dealing with the constant expenses when it laid down the follow- 
ing rule :?° 


*‘The outlays that exclusively pertain to a given class of traffic 
must be assigned to that class, and the other expenses must be fairly 
apportioned. It may be difficult to make such an apportionment, 
but when conclusions are based on cost the entire cost must be 
taken into account.’’ (Emphasis supplied) 


The view has sometimes been expressed that under this rule a rate, 
to be above a confiscatory level, must cover the assignable costs plus 
some arbitrary apportionment of the constant operating expenses. But, 
as economists have hastened to point out, the effect would be to give 
constant or joint costs a significance in law which they do not have in 
economics. Prices are never based on an arbitrary apportionment of 
the overhead or fixed expenses. Indirect expenses never burden all traf- 
fic proportionately, ton for ton, irrespective of the value of the service. 


® 236 U. S. 585 (1915), 596. 
10 236 U. S. 597. 
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Some evidence of the meaning of the term ‘‘fairly apportioned’’ appears 
in the following citation from the same decision. 


‘‘The legislature, undoubtedly has a wide range of discretion in the 
exercise of the power to prescribe reasonable charges, and it is not 
bound to fix umform rates for all commodities or to secure the same 
percentage of profit on every sort of business. There are many 
factors to be considered,—differences in the articles transported, the 
care required, the risk assumed, the value of the service, and it is 
obviously important that there should be reasonable adjustments 
and classifications.’’ (Italics supplied) (pp. 598-99) 


The Court specifically states that value of service elements is a 
factor in rate making. Obviously, they cannot be a factor in rate making 
without being a factor in the apportionment of the constant costs, the 
latter being the only costs remaining after one disposes of the assignable 
expenses. It is noted that the court treats profits as something apart 
from costs, but profits whether collected as a fair return on fair value 
(cost of capital) or as incentive payments to the entrepreneur, are in 
the long run no different from any of the other costs that must be re- 
covered if the service is to have long run survival value; except possibly 
in that they have more of the characteristics of indirect expenses than 
is true for fuel or labor. 

The Court further stated : 


‘With respect to particular rates it is recognized that there is a 
wide field of legislative discretion, permitting variety and classifica- 
tion, and hence the mere details of what appears to be a reasonable 
scheme of rates, or a tariff or schedule affording substantial com- 
pensation, are not subject to judicial review. But this legislative 
power cannot be regarded as being without limit. The constitution- 
al guaranty protects the carrier from arbitrary action . . .; and 
where it is established that a commodity, or a class of traffic, has 
been segregated and a rate imposed which would compel the carrier 
to transport it for less than the proper cost of transportation, or 
virtually at cost, and thus the carrier would be denied a reasonable 
reward for its service after taking into account the entire traffic to 
which the rate applies, it must be concluded that the State has 
exceeded its authority. (Italics supplied) (p. 604) 


It is believed that there is nothing in this decision which is out of 
harmony with the preceding analysis of the nature of costs. It is be- 
lieved that the term ‘‘the proper cost of transportation,’’ as used by the 
Court, consists of the out-of-pocket or assignable costs, plus such con- 
tribution toward the unassignable expenses as the value of the service 
or the conditions of demand will permit. 


The Treatment of Constant Costs in Rate Case Exhibits 


The foregoing analysis of the nature of costs sets forth the issues 
which the analyst faces in computing costs to be used for rate making 
purposes. To paraphrase the Court in Northern Pacific Railway Co. vs. 
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North Dakota, the expenses which exclusively pertain to a given class 
of traffic (i. e., the out-of-pocket or assignable expenses) must be assigned 
to that class of traffic and the other expenses must be fairly apportioned, 
Such apportionment to have economic significance must take into con- 
sideration the value of service factors, that is, the condition of demand. 
However, to accomplish this is to bridge the gap between costs and rates, 
For obvious reasons the average cost study must stop short of this goal, 
The economic analysis of the value of the service or the conditions of 
demand is something apart from the computation of the costs. 

Whatever may be the problems in treating of the constant costs, 
the Northern Pacific rule makes one fact clear,—they cannot be ignored. 
To merely state the constant costs as a systemwide lump sum, as is some- 
times suggested, makes it very difficult for the rate maker to grasp their 
relative importance and significance in the fixing of a rate on a specific 
article between two given points. It is better that they be reduced to 
a unit basis even though the result, for reasons already stated, must be 
considered more as a point of departure than as a final figure. 

The almost universal practice in cost studies is to apportion the con- 
stant costs on the basis of the directly assignable expenses. This is by 
far the simplest method of procedure, and, where the output consists of 
unlike products, it may be the only method available. If the constant 
costs are relatively small, and the issues are fully understood, such a 
procedure may serve the purpose. However, this dollar basis of appor- 
tionment has the disadvantage of apportioning a relatively large amount 
of the constant expenses to shipments where the out-of-pocket cost per 
hundred pounds is relatively high as compared to that for the average 
traffic. In truck transportation this would particularly apply to less- 
truckload shipments the costs per hundred pounds for which, in the 
small weight brackets and lighter densities, may be several times the cost 
per hundred pounds for the same length of haul on truckload shipments. 
By the same token, a relatively small amount of the constant expenses 
would be apportioned to shipments where the direct costs are low, such 
as on large shipments and commodities of high density. 

The thought has sometimes been advanced that a relatively high 
out-of-pocket cost per 100 pounds is usually accompanied by a corres- 
pondingly high value of service or ability to pay, and, therefore, a dollar 
apportionment of the constant costs gives effect to value of service con- 
siderations. However, there are too many exceptions to this rule to 
make it one which can be generally relied upon. Factors governing 
costs, such as the size of the shipment, density of the commodity, and 
the length of haul are not necessarily measures of the conditions of 
demand which may vary as between commodities, directions of haul, 
lengths of haul, and market areas. The element of demand should be 
considered on its own merits. 

An alternative procedure in apportioning the constant costs is that 
based on a direct distribution of such expenses over the revenue units 
of traffic handled. The effect is to state these expenses as a revenue 
need per unit of revenue traffic. The constant expenses which are in- 
curred in terminal operation and which are unrelated to the length of 
haul are distributed over the revenue units in terminal service, i. e.., 
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revenue tons originated and terminated; while the remaining expenses 
which are related to the length of haul are distributed over the revenue 
units in line-haul service, i. e., revenue ton-miles. This treatment of the 
constant expenses has the effect of providing a pro rata distribution of 
the constant or unassignable expenses over the revenue units of traffic, 
ignoring differences in the value of the service. Insofar as the constant 
expenses are concerned, this procedure treats one ton or one ton-mile 
as no different from any other ton or ton-mile. It represents that ap- 
portionment of the constant and joint expenses which would obtain if 
every ton and every ton-mile had the identical value of service or in- 
tensity of demand. 

This method of distributing the constant costs has desirable char- 
acteristics in that the difference in the fully distributed costs for any 
two commodities hauled a given distance will be limited to that difference 
in their respective costs which is occasioned by the difference in the 
transportation conditions surrounding their movement. This arises from 
the fact that, when comparisons are made, the constant costs cancel 
themselves out leaving only the out-of-pocket costs, and it is the latter 
expenses which reflect those transportation conditions which have a 
bearing on cost. This characteristic of the per ton and per ton-mile 
apportionment of the constant costs has obvious advantages where rate 
and cost comparisons are made between either like commodities or unlike 
commodities, although it should be noted that where the lengths of haul 
differ significantly, the differences in the fully distributed costs will 
reflect not only the difference in the out-of-pocket costs for the commodi- 
ties but also the added increment of line-haul constant costs apportioned 
to one of the shipments because of its longer haul. 

As the foregoing method of treating the fixed expenses provides a 
more significant figure than one based on dollar apportionments, it is 
the one used.!4 


Measurement of Demand 


As has been indicated hereinabove, the task of ‘‘fairly apportion- 
ing’’ the constant costs is not ended short of a full appraisal of the value 
of the service, that is, the factors of demand. A full appraisal of these 
factors is beyond the scope of this exhibit. However, where competition 
is active between various agencies of transportation, such as prevails in 
the New England area between private truck lines, contract carrier 
truck lines, common carrier truck lines, railroads, and steamship lines, 
and the average length of haul per ton carried per operator is relatively 
short, 160 to 180 miles, the conditions of demand are largely cireum- 
scribed by the following: the cost to the shipper of performing his own 





11 Where the constant costs are relatively small, as is true for motor carriers, 
No great difference may result from the use of one method of apportionment in lieu 
of the other. In the determination of rail costs, however, the two methods may 
produce “fully distributed” costs, which, on the very light loading (5 tons per car) 
or the very heavy loading traffic (50 tons per car) may be fifteen percent apart. 
The motor carrier costs should be constructed on the same principle as the rail costs 
to permit of comparisons between the two, where desired. It is sometimes urged 
that constant costs be apportioned on the basis of the revenues earned, but this 
involves circular reasoning. 
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service ; the rates charged by competing agencies of transportation; the 
rate differentials which are necessary to offset disabilities in the carrier’s 
service ; and the premiums, if any, which the carrier’s services can com. 
mand in competition with other agencies of transportation. Each car. 
rier, truck, rail, water or air line, must survive on that traffic the rates 
for which lie between its out-of-pocket costs and that maximum rate 
which the quality of its service and the conditions of demand permit it 
to collect. Obviously the lower the carrier’s out-of-pocket costs and the 
higher the quality of the service it renders, the broader the range of po- 
tential traffic from which it may draw.'? 


Summary 


There are three levels of cost which have economic significance in 
rate making. All three are necessary to explain motor carrier rates, 
The first consists of the so-called ‘‘fully distributed costs’’ which are 
made up of the out-of-pocket or variable costs plus a per ton and per 
ton-mile apportionment of the constant costs. The second consists of 
the fully apportioned out-of-pocket or variable expenses. The third 
consists of those out-of-pocket expenses for a one-way haul which are 
separable from the joint expenses incurred in the round-trip movement 
of the equipment. This third, or lowest level, is of temporary or local 
significance and is not used as a cost yard stick in rate case exhibits. 

The out-of-pocket or variable expenses assigned to the traffic serve 
as a minimum below which the rates cannot fall without burdening other 
traffic. The revenues from any service (or segment of the operation) 
should equal the out-of-pocket or separable expense incurred in per- 
forming it. Where the conditions of demand vary widely by directions 
(low rates being necessary to attract traffic in the direction of the empty 
return movement), rates may be justified at a level but little above the 
separable expenses assignable to the one direction of movement. Such 
rates, however, are conditioned upon the ability of the remaining traffic 
handled on the round-trip to cover all joint costs not recovered from the 
low rated traffic ; otherwise the carrier would find itself in the anomalous 
position of showing a ‘‘profit’’ in one direction but incurring an out-of- 
pocket loss for the complete round-trip movement. 

The carriers’ need for revenue does not stop with the out-of-pocket 
costs. The gross revenues must equal the total expenses, out-of-pocket 
plus constant, if the operation as a whole is to have survival value. Each 
segment of service rendered should contribute, in proportion to its ability 
(conditions of demand), toward the constant expenses. Assume for the 
moment a hypothetical situation in which the value of the service is 
identical for all traffic, not only by commodities but by lengths of haul 





12 An exhibit has been prepared (Witness Willmer) providing a number of com- 
parisons not only between highway carrier rates and highway carrier costs, but also 
between highway carrier rates and rail rates, water rates, motor-water rates, and 
forwarder rates. These comparisons serve to indicate the competition which the 
motor carriers must meet in the New England Region. They also serve to indicate 
the prevailing relationship, if any, between motor carrier rates and the rates of the 
other agencies of transportation. 
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and directions of movement. All rates should then approach the fully 
distributed cost as a norm for the reason that where no justification 
exists for differentiating between kinds of freight traffic, uniformity of 
treatment must logically follow.’* Differences in rates become limited 
to differences in cost. 

While the foregoing concept may appear to be highly abstract, in- 
asmuch as anything approaching an equality in the conditions of demand 
is seldom if ever realized, nevertheless it forms the foundation of two 
deductions. First, departures from a uniform distribution of overhead 
cost owe their justification to differences in the conditions of demand. 
Secondly, where traffic does move under similar conditions of demand, 
the rates for given lengths of haul should differ only by the differences 
in the costs of the service. The first point should be pursued further 
as it has an important bearing in the distribution of the constant costs 
in the present proceeding. The economic justification for reducing a 
rate below its fully distributed cost in response to the demand factors 
(i. e., reducing a rate by an amount greater than can be justified by any 
savings in unit cost realized from the increased volume) is that the re- 
duced rate when applied to the greater volume of traffic induced by the 
rate reduction will yield a greater aggregate contribution to the constant 
costs than is obtainable at a higher rate applied to a lower volume. Thus, 
while the contribution made to the constant cost, ton for ton, is lower 
than average, the aggregate contribution is presumably at its maximum; 
and (aside from questions of discrimination between competing com- 
modities) it is the aggregate contribution rather than the unit contribu- 
tion which is important. 

The class-rate traffic, the rates upon which are subject to investi- 
gation in Ex Parte MC-22, was estimated to constitute at one time (1936) 
from 60 to 70 percent of the traffic of the members of the New England 
Motor Rate Bureau.’* Since this estimate was made, the proportion of 
traffic moving under class rates has been substantially reduced because 
of the establishment of numerous commodity rates. The contribution 
needed from the class-rate traffic towards the carriers’ constant costs 
obviously must be equal to the carriers’ total constant costs minus the 
contribution made by the remaining traffic, i. e., the lower rated traffic 
moving under commodity rates. It is, therefore, to the interest of the 
class-rate traffic that commodity rates be so related to the demand sched- 
ules of the respective commodities as to yield the maximum contribution 
over and above the out-of-pocket costs. Indeed, a failure to so adjust 
the commodity rates to the conditions of demand can place a burden on 
other traffic as surely as when traffic moves below its out-of-pocket cost. 
When this objective is attained the revenue need from the class-rate 
traffic taken as a whole will be lower than it would be under any other 
possible rate adjustment. 

In Ex Parte MC-22, the New England Motor Rate Bureau, after 
arriving at the fully distributed costs for class-rate traffic, based on a 





13 Questions of public policy which may result in low-grade traffic being given 
low rates are not here considered. 
148 M. M. C. 317. 
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dollar apportionment of the overheads, proposed to further expand such 
costs by from 5 to 30 percent (the average being 19 percent) to meet 
the carriers’ revenue needs which are not otherwise covered. It is pre. 
sumed that the revenue needs referred to consisted of the constant and 
joint costs explained hereinabove. The prorata apportionment of the sys. 
tem constant expenses over both the low-grade and high-grade traffic ton 
for ton, obviously results in a fully distributed cost per ton which may be 
something above the level at which commodity rated traffic can make its 
maximum contribution, and something below the level of the revenue 
need from the class-rate traffic. The problem turns upon the propriety 
of the use of the expansion factors averaging 19 percent. The needed 
expansion depends, in part, on the degree to which the carriers’ revenue 
needs are currently being covered. An analysis of the carriers’ operat- 
ing ratios provides a ready answer in this respect. But it also depends, 
in part, on the degree to which the rates on the low-rated traffic are cor. 
rectly adjusted to the prevailing conditions of demand.'® 

In treating of the economics of motor carrier costs in Chapter I, 
the following works were especially helpful: Studies in the Economics 
of Overhead Costs, J. Maurice Clark (1923) ; The Literature on Railway 
Rate Theory, D. Philip Locklin, Quarterly Journal of Economies, Vol. 
XLVII, Feb. 1933, pp. 167-230; Cost and Value of Service in Railroad 
Rate-Making, M. O. Lorenz, Quarterly Journal of Economies, Vol. 30, 
Feb. 1916, pp. 205-32; Joint and Overhead Cost and Railway Rate 
Policy, Donald H. Wallace, Quarterly Journal of Economics, Vol. 
XLVIII, Aug. 1934, pp. 583-619; The Interstate Commerce Commission, 
Vol. III-B, I. L. Sharfman (1936), pp. 443-527, 756-767; The Price of 
Transportation Service, W. M. Daniels (1932) 


15 This was accomplished by dividing the 5th, 4th, 3rd and 2nd classes by 
operating ratios ranging from 95.6 down to 76.9, the average being 84 percent. This 
is equivalent to an increase in the fully distributed cost ranging from 5 percent to 
3 percent, the average being approximately 19 percent (16 -:- 84). These expansion 
factors varied with the different lengths of haul, the variations being influenced by 
—— competition met on the shorter hauls and rail competition met on the longer 

auls. 

16 With this problem in view, an exhibit has been prepared (Witness Willmer) 
providing a limited analysis of motor carrier commodity rates for the purpose of 
throwing some light on the subject first, by comparing the rates with the motor 
carriers’ costs to see whether they cover the out-of-pocket expenses; and secondly, 
by comparing them with rail rates to check their justification from a competitive 
standpoint. Where carriers from time to time apply for horizontal rate increases 
applicable to all traffic, both class rate and commodity traffic alike, as have the New 
England carriers, and where, after an analysis of their revenue needs they have been 
granted rate adjustments substantially less than requested on commodity as well as 
on class-rate traffic, question arises as to whether part or all of the commodity 
traffic is not enjoying rates which are on a level not only lower than can be justified 
by cost of service considerations, but also below the point at which they can make 
their maximum contribution to the constant costs. 
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PUBLIC SERVICE COMMISSION OF INDIANA PROHIBITS LAYMEN FROM 
PRACTICING IN CASES WHICH MAY BE REVIEWED BY COURTS 


Section 20 of Order No. 16298* 
20—Appearance and Practice Before the Commission 


20.1. General. In all proceedings wherein pleadings are filed and 
formal hearing is held involving the taking of testimony and the for- 
mulation of a record subject to review by the courts, no person may 
appear in a representative capacity other than an attorney at law duly 
qualified and entitled to practice before the Supreme Court of the State 
of Indiana, except as otherwise provided in this rule. 

An individual may appear in his own behalf, a member of a partner- 
ship may represent a partnership, a bona fide officer of a corporation 
may represent the corporation. 


* Approved December 17, 1943 by the Motor Vehicle Department of the Public 
Service Commission of Indiana. 





COMMITTEE APPOINTED TO WATCH NEW YORK LEGISLATION 


The last session of the New York State Legislature adjourned 
without passing the Glaney Bill (No. 509, Int. 496—See: pp. 414-15, 
February JouRNAL and page 485 of the March JourNAL). However, Mr. 
Warren H. Wagner, President, appointed a committee composed of the 
following members to keep our Special Committee on Practice before 
Regulatory Bodies of States & Federal Government, of which Elmer A. 
Smith, Esquire, is Chairman, apprised of action taken in connection with 
any similar legislation which may be introduced in the Legislature: 


Pau M. Rieuey, Chairman, EK. D. SHEFFE, 
J. D. GREENE, Grorce E. Mace, 
Hueco Iq@nattius, FREDERICK W. BurRTON. 
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ADMISSION OF ATTORNEYS AT LAW TO PRACTICE BEFORE COURTS 
AND GOVERNMENT DEPARTMENTS 


(H. R. 4470) 


On March 23, 1944, (78th Congress, Second Session) Congressman 
Wickersham introduced. H. R. 4470 to amend the Judicial Code with 
respect to the admission of attorneys at law to practice before the 
courts, departments and offices of the Government which was referred to 
the Committee on the Judiciary. The bill follows: 


A Bill 


To amend the Judicial Code with respect to the admission of attorneys 
at law to practice before the courts, departments, and offices of the 
Government. 


Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That the Judicial 
Code is hereby amended by adding a new section to be designated as 
follows : 


*“See. . Every attorney at law who has been duly admitted to 
practice before the highest court of any of the States of the United 
States or a district court of the United States shall be eligible to prae- 
tice before any other court of the United States (except the Supreme 
Court and United States Patent Office), and before any department, 
administrative body, or office of the United States exercising judicial 
or quasi judicial functions; and shall be admitted to practice before 
such court, department, administrative body, or office upon presentation 
of a valid certificate of admission to practice before such State court or 
district court of the United States: Provided, That this section shall 
not apply to attorneys prohibited by law from practice before a court, 
department, administrative body, or office during the period of such 
prohibition, nor to any attorney at law who for just cause has been 
disbarred from practice therein.’’ 
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Rail Transportation 


By A. Rea WiuiaAms, Editor 


REPORTS AND ORDERS IN FORMAL CASES 


1&8 4779—LIVESTOCK TO AND FROM THE souUTH—The I. C. C. on further 
hearing denied the request of Norfolk Southern Railway Company 
for authority to apply an arbitrary on edible livestock in carloads 
to and from points on its line over the distance scale of rates pre- 
scribed in the original report. Prior reports 253 I. C. C. 241, 255 
I. C. C. 767, 256 I. C. C. 112. 


1 & S 5085—TWwo0-FOR-ONE RULE—HEATING OR COOK APPARATUS—Division 
2 of the I. C. C. found that proposed rates, minimum weights and 
tariff rules on carload shipments of heating or cooking articles, 
including stoves, loaded in two cars furnished at variance with 
shippers’ orders for carriers’ from points in transcontinental groups 
A to M, inclusive, to destinations in certain states not shown to be 
just and reasonable. Suspended schedules ordered cancelled with- 
out prejudice to the filing of new schedules in conformity with the - 
views contained in the report. 


1&8 5110—MAXIMUM RATE PROVISION, OCEAN-RAIL TO SOUTHWEST—Divi- 
sion 3 of the I. C. C. found proposed cancellation of tariff provision 
that ocean-rail and rail-ocean-rail rates from Atlantic Seaboard 
territory to Arkansas, Louisiana, Oklahoma and Texas shall not 
exceed those concurrently in effect from the same origins to Deming, 
New Mexico, unduly prejudicial in violation of Section 3(1) and (4) 
of the Interstate Commerce Act. Suspended schedules were order- 
ed cancelled and proceeding discontinued. 


1 & S 5262—LEATHER FROM MICHIGAN TO WISCONSIN AND ILLINOIS—Divi- 
sion 2 of the Commission found that proposed rates on upper leather 
and tanned leather in less than carloads from Eben Junction, 
Manistique, and Sault Ste. Marie, Michigan, to Beloit, Manitowoc, 
and Milwankee, Wisconsin, and Chicago, Illinois, not shown to be 
just and reasonable. Suspended schedules were ordered cancelled. 


28647—». A. STICKELL AND SONS, INC. V. ALTON R. R. CO., ET AL.—The peti- 
tion of the Pennsylvania Railroad and twelve other carriers in the 
U. S. District Court of the District of Maryland seeking to set aside 
the routing order of the I. C. C. in this docket, has been dismissed 
by that Court. This case involved the interpretation and applica- 
tion of Section 15(3) (4) of the Interstate Commerce Act as amend- 
ed by the Transportation Act of 1940. The Commission has, by a 
series of orders, postponed the effective date of its order until April 
17, 1944. 
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28729—sCHOEN BROTHERS, INC., V. ERIE R. R. CO., TRUSTEES, ET AL.—The 


I. C. C. upon reargument and reconsideration of findings in prior 
report, 255 I. C. C. 501, that rates on green salted hides, in carloads, 
from points in Southern territory to destinations in official territory 
are not unreasonable or otherwise unlawful, modified said original 
findings in part. Rates from certain points in Alabama, Georgia, 
and Florida to Endicott, N. Y., and from Atlanta, Ga., to Boston, 
Mass., found unjust and unreasonable. Just and reasonable rates 
prescribed for the future. In other respects, findings in prior report 
affirmed. 


28755—cOLORADO PORTLAND CEMENT COMPANY V. APACHE RAILWAY COM- 


PANY, ET AL.—Upon reconsideration by the Commission of its find- 
ings in prior report, 255 I. C. C. 461, that carload rates and mini- 
mum weight on cement, in packages or in bulk, from Portland, 
Colorado, to certain destinations in Arizona are not shown to have 
been, or to be, unreasonable or otherwise unlawful, were modified. 
Rates to certain destinations on lines of Southern Pacific Co. in 
Arizona found unreasonable. Reparation awarded, and reasonable 
rates prescribed for future. 


28820—poTASH COMPANY OF AMERICA V. ABERDEEN AND ROCKFISH R. R. 


CO., ET AL.—Rates on muriate of potash, sulphate of potash, and 
manure salts, in carloads, from Carlsbad, and Loving, New Mexico, 
to points in Western trunk-line and central territories, found un- 
reasonable for the future but not unreasonable in the past. Rea- 
sonable rates prescribed for the future. Reparation denied. This 
decision also embraces Dockets Nos. 28820 (Subs. Nos. 1, 2, and 
3), No. 28839, and No. 28868. 


28821—-WESTERN GROWERS PROTECTIVE ASSOCIATION V. ABERDEEN AND ROCK- 


FISH RAILROAD COMPANY, ET AL.—Division 2 of the I. C. C. found 
that estimated weights on carrots with tops from producing points 
in Texas, Idaho, Colorado, New Mexico, and Utah to interstate des- 
tinations east of Rocky Mountains not shown to be unjustly dis- 
criminatory or unduly prejudicial. Complaint dismissed. 


28823—-ENID BOARD OF TRADE, ET AL. V. A. T. & S. F. RY. CO., ET AL.—The 


I. C. C. upon reconsideration of findings by Division 3 in 256 I. C. C. 
133, that defendants’ failure to treat cross-town switching of grain, 
etc., at Enid, Oklahoma, as a transit stop, the charge therefor to be 
included in the line-haul rates, was not shown to be in violation of 
Sections 1, 2, 3 and 4 of the Act, reversed and said failure now 
found to be unreasonable. In the future, cross-town switching at 
Enid to be considered as one of transit stops provided for in line- 
haul rates in accordance with findings in 205 I. C. C. 301, 214 
I. C. C. 83. 


28892—c. E. MITCHAM V. A. T. & S. F. RY. CO.—Division 3 of the I. C. C. 


by order dated March 21, 1944, found that rates on asphalt and 
road oil, in carloads, from Wichita, Augusta, and Shallow Water, 











2899 


289: 


289 











APRIL, 1944 659 








Kansas, to 16 destination groups on lines of A. T. & 8. F. Ry. Co., in 
northern New Mexico, consisting of the Bernalillo, N. Mex., group 
and the groups north thereof, unduly prejudicial to traffic from 
the origin points named and unduly preferential of like traffic to 
the same destinations from the Cyril, Beckett, and Wynnewood 
groups in Oklahoma and from the Colorado, Texas, group. Non- 
prejudicial basis of rates prescribed. 


98951—w. M. LANDAY COMPANY V. PENNSYLVANIA R. R. CO.—Division 2 
of the I. C. C. found not unreasonable the rates on interstate car- 
load shipments of scrap iron, made between April 18, 1941, and 
July 17, 1941, from Conway, Pa., to Midland, Pa. Present rate on 
like traffic found not unreasonable. Reparation awarded. 


28998—-HUTCHINSON CHAMBER OF COMMERCE, ET AL. V. A. T. & S. F. RY. 
co., ET AL.—The I. C. C. by order dated March 17, 1944, found that 
the carload rate on windfall or cull apples in bulk, suitable only 
for the manufacture of cider or vinegar, from Canon City, Colo- 
rado, to Hutchinson, Kansas, not shown to be unreasonable or other- 
wise unlawful. Complaint dismissed. 


28918—3. R. KELLEY COOPERAGE COMPANY V. ILLINOIS CENTRAL RAILROAD 
COMPANY, ET AL.—By report and order, dated March 11, 1944, the 
I. C. C. upon reconsideration of its finding in prior report, 256 
I. C. C. 362, that the rate on second-hand (old) tight wooden 
whiskey barrels, in carloads, from Louisville, Ky., to Kansas City 
Kansas, was and would be unreasonable, reversed its former finding 
and found that the same rate not unduly prejudicial. 


28956—-AMERICAN RADIATOR & STANDARD SANITARY CORPORATION V. ATCHI- 
SON, TOPEKA AND SANTA FE RY. CO.—Division 3 of the I. C. C. by an 
order, dated February 26, 1944, found not unreasonable the rate 
on moulding sand, in carloads, from Albany, N. Y., district to Rich- 
mond, Calif., over all-rail routes. Complaint dismissed. 


29016—cITIZENS GAS AND COKE UTILITY V. MISSOURI-KANSAS & TEXAS RAIL- 
ROAD COMPANY, ET AL.—The Commission by a report, dated March 
21, 1944, found the rate on egg-size by-product coke, in carloads, 
from Indianapolis, Indiana, to Pryor, Oklahoma, unreasonable, but 
not unduly prejudicial. Reparation awarded. 





PROPOSED REPORTS 


29025—-EMPIRE CARPET CORPORATION V. BOSTON AND MAINE RAILROAD, ET 
aAL.—Examiner H. M. Brown in a proposed report recommended 
that the Commission should find (1) that the rates on furniture, 
in less than carloads, from points in Indiana, North Carolina and 
Pennsylvania to Somerville, Mass., and Portland, Maine, are rea- 
sonable and not otherwise unlawful and that complaint should 
be dismissed, and (2) that the proposed schedules under suspen- 
sion providing for cancellation of free pick-up and delivery service 
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on |. ec. l. shipments of furniture at Boston, Somerville, and Green. 
field, Mass., and Portland, Me., among other places, are not un- 
reasonable or otherwise unlawful and that the order of suspension 
should be vacated and the suspension proceeding discontinued. 
This proceeding also includes I. & S. 5264. 


29032—-PULASKI VENEER CORPORATION V. ATLANTIC AND YADKIN RY. 60, 





ET AL.—Examiner M. J. Walsh in a proposed report recommended 
that the Commission should find that the rates on logs and stumps 
of native wood, in carloads, from points in Tennessee, Kentucky, 
North Carolina, South Carolina, and Alabama to Pulaski, Virginia, 
are unreasonable from certain points and not unreasonable from 
others, and that reparation be awarded and reasonable rates be 
prescribed for the future. 


29040—PULLMAN CO.-CANADIAN NATIONAL PROPOSED AGREEMENT—Exam- 


iner C. W. Berry has recommended that the Commission find that 
an agreement between the Pullman Company, on the one hand, 
and the Canadian National, Grand Trunk Western and Central of 
Vermont Railway, Inc., on the other hand, be found not shown to 
be in the interest of better service to the public or economy of oper- 
ation. The agreement provides for certain pooling or division of 
traffic in connection with through sleeping car service. 





ABANDONMENTS AND ACQUISITIONS AUTHORIZED 


ATLANTIC COAST LINE R. R. CO.—Finance Docket No. 14365—Division 4 


of the I. C. C. has issued a certificate authorizing the A. C. L. R. R. 
Co. to abandon a branch line of railroad between Otisca and An- 
sterdam, Decatur County, Georgia, approximately 10.45 miles in 
length. 


BURLINGTON-ROCK ISLAND R. R. CO.—Finance Docket No. 14400—Divis- 


ion 4 of the Commission has permitted the Brotherhood of Railway 
and Steamship Clerks, ete., to intervene in the application of the 
C. R. I. & P. Ry. Company Trustees and the C. R. I. & G. Ry. Co. 
and the Fort Worth and Denver City Ry. Co. for authority to modi- 
fy existing lease of a portion of the properties of Burlington-Rock 
Island so as to include all of the properties of that carrier, together 
with existing trackage rights and leasehold interests. 


CHICAGO, MILWAUKEE, ST. PAUL & PACIFIC RY. CO., ET AL.—F. D. 13085— 


The I. C. C. entered an order on March 7, 1944, denying the peti- 
tion of the Railway Labor Executives’ Association for extension 
of date for commencement of protective period for adversely affected 
employees. Division 4 of the Commission, on January 17, 1942, au- 
thorized construction of a line of railroad, abandonment of some 
lines, and abandonment of operations under trackage rights, a8 
well as the acquisition of joint operating rights over tracks of the 
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reen- Kansas City Southern and the Rock Island, so as to create for the 
t un- Milwaukee and the Rock Island new entrances into Kansas City, 
ns10n and to consolidate the terminal operations in Kansas City of the 
nued. Milwaukee and the Kansas City Southern. For the protection of 
the employees adversely affected, Division 4 imposed conditions for 
00. the computation of the displacement and dismissal allowances, giv- 
anded ing the employees protection for a period of four years. 
umps The employees requested that the protective period of four years 
ucky be modified so as to run from the date of the last order in the pro- 
ginia, ceeding, rather than from the time the employee became adversely 
from affected. The majority of the Commission said the modification 
os be was not authorized by Section 5 (2) of the Act. Commissioners 
Patterson, Rogers and Alldredge dissented and Commissioner 
| Splawn did not participate in the disposition of the case. 
‘xam- 

that PORT SMITH, SUBIACO & ROCK ISLAND R. R. CO.—Finance Docket No. 14484 
rand, —Division 4 of the I. C. C. denied the application of above com- 
al of pany to abandon a line of railroad in Logan County, Arkansas. 
sh. MANISTEE & NORTHEASTERN RY. co.—Finance Docket No. 14259—Division 
= of 4 of the Commission has authorized the Manistee & Northeastern 

Railway Company to abandon a portion of a branch line of rail- 
road, 10.07 miles in length in Leelanan County, Michigan. 
NEW YORK CENTRAL R. R. CO.—Finance Docket No. 13914—The I. C. C. 
has denied the petition of the Committee of Yonkers Commuters 
on 4 requesting reconsideration of the action of the Commission author- 
2 izing abandonment of the Yonkers Branch of the New York Cen- 
Am. tral. The Commission has had two hearings in this case and two 
sin reports, and found that the only new point raised by the petition 
was whether the Yonkers Branch is a ‘‘spur’’ within the meaning 
of Section 1 (22) of the Interstate Commerce Act. The Commission 
ivis- found the branch is not a spur and that it has jurisdiction. Conse- 
lway quently the petition was denied. 

a NORFOLK & WESTERN RY. CO.—Finance Docket No. 14466—Division 4 of 
odi- the I. C. C. has authorized the Norfolk & Western Ry. Co., to con- 
Jock struct and operate a line of railroad in Pike County, Kentucky, 
he 2.2 miles in length. 


PERE MARQUETTE RAILWAY COMPANY—Division 4 of the I. C. C. has au- 
5 thorized the Pere Marquette Ry. Co. to abandon its Harrison 
branch, approximately 16.58 miles in length, located in Clare Coun- 


eti- Ae 

ond ty, Michigan. 

cted PENNSYLVANIA-READING SEASHORE LINES—Finance Docket No. 14100— 
au- Division 4 of the Commission has denied the application of Pennsyl- 

ome vania-Reading Seashore Lines for permission to abandon its Stone 
as Harbor Branch, about 3.9 miles long, in Cape May County, New 


the Jersey. 
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ST. LOUIS & HANNIBAL R. R. CO.—Finance Docket No. 14445—Division 4 
of the I. C. C. has issued a certificate authorizing the abandonment 
of the entire line of railroad of the St. Louis & Hannibal R. R. Oo., 
approximately 32.8 miles in length, located in Missouri. 


ST. LOUIS & TROY RAILROAD. CO.—Finance Docket, No. 14446—Division 4 of 
the Commission has suspended its order of February 12, 1944, an- 
thorizing abandonment of St. Louis & Troy Railroad, and has per. 
mitted the City of Troy to intervene and be treated as a party to 
the proceeding, which will be assigned for hearing at a time and 
place to be announced later. 


WEST FELICIANA RY. CO.—Finance Docket No. 14444—The Order of Rail- 
way Conductors has been permitted by Division 4 of the I. C. C. to 
intervene in the application of West Feliciana Railway Company 
for authority to purchase from the Louisiana & Arkansas Ry. Co., 
a line of railroad extending from the Louisiana State Prison Farm 
to St. Francisville, Louisiana. 





REORGANIZATION AND FINANCING 


ATLANTIC & EAST CAROLINA RY. CO.—Finance Docket No. 14492—Division 
4 of the I. C. C. has authorized the Atlantic & East Carolina Rail- 
way Company to issue a secured note in the amount of $50,000 in 
order to add additional funds to its working capital. 


CHESAPEAKE AND OHIO RY. cO.—Finance Docket No. 14366—The Chesa- 
peake and Ohio Ry. Co., has petitioned the I. C. C. to reconsider its 
order of December 14, 1943, denying the railway company’s appli- 
eation to issue $76,573,700 of preference stock as a stock dividend. 


CHICAGO AND NORTH WESTERN RAILWAY CO.—Finance Docket No. 14491— 
Division 4 of the I. C. C. has authorized the Trustee of the Chicago 
and North Western Railway Company to issue promissory notes 
not exceeding $1,894,500 in further evidence of the unpaid pur- 
chase price of certain equipment acquired under a conditional-sale 
agreement. 


DULUTH, SOUTH SHORE & ATLANTIC RY. CO.—Finance Docket No. 11484— 
On February 29, 1944, the I. C. C. denied without prejudice the pe- 
tition of Louis Lober, as representative of a bondholders’ group, 
his right to renew the petition after determination by the U. 8. 
District Court of the liens of the debtor’s mortgages or the filing 
of a plan in the proceedings by the debtor. 


FLORIDA, JOHNSTOWN & GLOVERSVILLE RAILROAD CO. REORGANIZATION—F'- 
nance Docket No. 9954—Division 4 of the I. C. C. has issued under 
date of February 29, 1944, Supplemental Report and Order, where- 

in it has authorized : 

1. Acquisition by, or the vesting or revesting in, the Fonda, Johns- 

town & Gloversville Railroad Company, with its articles of incor- 
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poration amended to effect reorganization, of the properties of the 
Fonda, Johnstown & Gloversville Railroad Company, debtor in re- 
organization, held by its trustee. Conditions prescribed. 

2. Issue by the Fonda, Johnstown & Gloversville Railroad Com- 
pany of (a) not exceeding $603,412 of first-mortgage 4-percent 
bonds, series A, (b) not exceeding $602,593 of second-mortgage 
41%4-percent income bonds, (c) a 5-percent note in the amount of 
not exceeding $36,875, (d) voting-trust certificates based on not 
exceeding 46,600 shares of common stock without par value to be 
issued and placed in a voting trust, (e) not exceeding 24,103.72 
shares of common stock without par value (to be reserved for future 
disposition), and (f) scrip in lieu of fractions of bonds. Condi- 
tions prescribed. 

3. Assumption of obligation and liability by the Fonda, Johnstown 
& Gloversville Railroad Company under certain leases, agreements 
and other obligations of the debtor or its trustee. Conditions pre- 
seribed. 


MIDDLETOWN & UNIONVILLE REORGANIZATION—Finance Docket No. 14316 
—Division 4 of the I. C. C. has entered an order ratifying the ap- 
pointment of Louis E. Zieres, the General Manager and Auditor, 
as Trustee. The appointment was made by the U. 8. District Court 
of the Southern District of New York. 


NEW ORLEANS GREAT NORTHERN RAILWAY—Finance Docket No. 14278— 
The New Orleans Great Northern Railway Company, operated by 
the Gulf, Mobile & Ohio, has been authorized by Division 4 of the 
I. C. C. to issue $109,000 of first-mortgage 5% bonds for delivery 
to the Gulf, Mobile & Ohio in reimbursement for expenditures made 
for additions and betterments made to the Great Northern’s prop- 
erty. 


NEW YORK, NEW HAVEN & HARTFORD R. R. CO. REORGANIZATION—Finance 
Docket No. 10992—United States District Judge Carroll C. Hincks, 
at New Haven, Conn., on March 7, 1944, approved in all respects 
the Commission’s plan for reorganization for the New Haven 
and overruled all objections or proposals to remand the plan or 
dismiss the reorganization proceedings. 


WATERLOO, CEDAR FALLS & NORTHERN RY. CO. RECEIVERSHIP—Division 4 of 
the I. C. C., on February 24, issued its Report and Order approving 
maximum limits of final allowances of compensation and expenses, 
including counsel fees and expenses, incurred and to be incurred 
by Russell Van Horn, as reorganization manager, in connection with 
the consummation of an accepted plan of reorganization of the 
applicant. 

Division 4 also issued an order on February 25, 1944 finally au- 
thorizing the Waterloo, Cedar Falls & Northern Railway Company 
to issue not exceeding $2,273,200 of income mortgage 5% bonds, 
and 56,837 shares of no par value common stock, in order to carry 
out the plan of reorganization. 
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SERVICE ORDERS 


Order No. 68—The I. C. C. entered an order on March 6, 1944 de- 


nying the petition of the Secretary of War, dated October 30, 1943, 
requesting ‘‘that the Commission reconsider, modify, and set aside 
Service Order No. 68, as amended, to the extent that said order 
suspends, as to shipments made by or to any organization or instal- 
lation of the War Department, the operation and application of 
Sections 2(a) and 6(a) of Rule 34 of Consolidated Freight Clas- 
sification No. 14, as amended and reissued, and of similar provis- 
ions in any other tariffs or car service rules filed by common ear- 
riers by railroad with the Commission. ”’ 


Order No. 93, Amendment No. 3—The I. C. C. on March 2 issued Amend- 


ment No. 3 to its Service Order 93. Text of the amendment, which 
became effective March 2, follows: 

**Tt is ordered, that: 

§ 95.301 Giant type refrigerator cars, of Service Order No. 93 (7 
F. R. 6903) of October 30, 1942, as amended, (8 F. R. 13752; 8 F. 
R. 13925), be, and it is hereby, further amended to read as follows: 
**(a) On and after 12:01 a. m., March 2, 1944, and until further 
order of the Commission, common carriers by railroad subject to the 
Interstate Commerce Act serving points in Arizona and California, 
shall furnish without regard to ownership for loading with com- 
modities, in carloads, suitable for transportation in refrigerator 
cars, and shall accept and transport such commodties in giant type 
refrigerator cars as defined in paragraph (b) hereof, at the freight 
rates applicable on the same commodities when loaded in standard 
refrigerator cars (cars with inside length between bulkheads— 
loading space—of less than 37 feet, 6 inches), Provided, That com- 
modities loaded in the giant type of refrigerator cars shall be loaded 
at least 20 percent heavier than the tariff minimum carload weight 
on the same commodity in standard refrigerator cars. 

‘‘(b) For the purpose of this order, the term ‘giant refrigerator 
cars’ is defined as refrigerator cars (1) with inside measurement 
between bulkheads (loading space) of not less than 37 feet, 6 inches, 
and (2) convertible refrigerator cars with collapsible bunkers hav- 
ing inside length between bulkheads (loading space) of less than 
37 feet 6 inches with bulkheads in place and in excess of 37 feet 
6 inches with bulkheads collapsed. The provisions of this order 
shall not be construed to include the following cars: SFRD re- 
frigerator cars in series numbers 5000 to 5069 inclusive; PFE re- 
frigerator cars in series numbers 200001 to 200125 inclusive; BRE 
refrigerator cars in series numbers 300 to 329 inclusive; WFE re- 
frigerator cars in series numbers 400 to 499 inclusive ; FGE refriger- 
ator cars in series numbers 600 to 609 inclusive; URT refrigerator 
cars in series numbers 3000 to 3399 inclusive and 89000 to 89049 
inclusive ; 
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‘*(e) Tariff provisions suspended. The operation of all tariff rules, 
regulations, or charges insofar as they conflict with the provisions of 
paragraphs (a) and (b) of this section is hereby suspended. 

‘*(d) Announcement of suspension. Each railroad, or its agent, 
shall file and post a supplement to each of its tariffs affected here- 
by, substantially in the form authorized in Rule 9(k) of the Com- 
mission’s Tariff Circular No. 20 (§141.9(k) of this chapter) an- 
nouncing the suspension of the operation of any of the provisions 
therein, and establishing the substituted provisions above set forth. 
(40 Stat. 101, See. 402, 41 Stat. 476, Sec. 4, 54 Stat. 901; 49 U.S.C. 
1 (10)-(17))”’ 


115-C—Effective March 5, 1944, vacated and set aside Service Or- 
der No. 115. 


182-A—Effective February 28, 1944, vacated and set aside Service 
Order No. 182. 


183—Amendment No. 1—Postponed effective date of Service Order 
No. 183 to April 6, 1944. 


184—This order prohibits loading of refrigerator cars with fresh, 
frozen or salted meats and packing house products until the carrier 
has surrendered a bill of lading or given a written assurance that 
a bill of lading will be surrendered within 48 hours after the first 
7:00 A. M. after a freight car is placed for loading. 


184—Amendment No. 1—Changed the effective date of Service 
Order No. 184 to April 3, 1944. 


. 185—Ordered the unloading of three (3) cars of steel on the tracks 


of The Central R. R. of New Jersey at Jersey City, N. J. 


186—This service order directs four railroads, the New York, New 
Haven & Hartford R. R., the Pennsylvania R. R., The Reading 
Company, and South Brooklyn Ry. Co., to unload certain cars of 
coal held on their tracks. 


187—This order prohibits use of refrigerator cars for potato load- 
ing, that is, when potatoes are below U. 8. Commercial or below 
80% of U. S. No. 1 quality from Connecticut, Maine, Massachu- 
setts, Michigan, Minnesota, New Hampshire, New Jersey, New 
York, North Dakota, Pennsylvania, Rhode Island, South Dakota, 
Vermont or Wisconsin and also prohibits use of freezers on potatoes 
below U. S. Grade No. 2, 1%” minimum from California, Colorado, 
Idaho, Montana, Nebraska, Nevada, Oregon, Utah, Washington or 
Wyoming. Order also provides potatoes above those grades from 
those states can be shipped in refrigerator cars until the shipper 
or consignor thereof surrenders with the bill of lading a Federal, 
State inspection certificate or written assurance to show that 
grades above those stated heretofore. Exemption allowed on seed 
potatoes. 
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No. 188—This order requires State Belt Railroad of California to assess 
demurrage charges the same as those fixed in Service Order 180. 


No. 189—Effective May 1, 1944, was designed to eliminate certain back- 
hauls and out-of-line hauls on grain, grain products, etc., from 
numerous transit points. 


No. 190—Division 3 of the I. C. C. issued order, dated March 7, 1944. 
directing C. & N. W. Ry. Co. unload immediately four cars of 
serap steel consigned to Benzenoff Motor Company, Chicago, Illinois, 
and also directed the B. & O. C. T. Co., or the B. & O. R. R. Co,, 
to unload two cars of scrap steel consigned to same consignee, all 
at Chicago, Illinois. 


No. 191—Division 3 of the Commission by order, dated March 27, 1944, 
ordered the Boston and Maine Railroad to immediately unload ten 
cars of bituminous coal on its tracks at Charlestown, Mass. 


No. 192—Division 3 of the I. C. C. by order, dated March 28, 1944, or- 
dered the New York, New Haven and Hartford R. R. Co. to unload 
one car bituminous coal on its railroad at Van Nest, New York. 





Transportation Statistics 


The monthly comment on transportation statistics, issued by the 
Bureau of Transport Economies and Statistics of the I. C. C., on March 
7, 1944, includes the following statements : 


1. Revenues, expenses, and net earnings of steam railways: 


The freight revenue for January 1944 of $548.4 millions in ab- 
solute amount was 4.0 percent below that of December 1943, but con- 
sidering seasonal differences, it was on a higher level than that for 
December and also for other recent months, as shown by the index 
numbers below. The passenger revenue for January 1944 of $140.1 
millions was 7.5 percent below the December revenue, and after sea- 
sonal adjustment the January passenger revenue index was lower than 
that for every previous month after April 1943. 

The freight revenue was 6.6 percent higher, passenger revenue 25.4 
percent higher, and total operating revenues 10.3 percent higher in Jan- 
uary this year than one year earlier. For the 12 months ended with 
January, the total operating revenue amounted to $9,124,073,273. 

The rise in the operating ratio from 63.2 for January 1943 to 68.0 
for January 1944 reflects the effect of higher wages and prices and a 
somewhat lower freight rate level. An increase in the ratio appeared in 
each of the districts. The most favorable January 1944 operating ratio 
(58.0) is found in the Pocahontas region, the next in the Southern region 
(61.9), the next in the Western district (65.2), and the least favorable 
in the Eastern district (74.7). This was also the order in which the 
district ratios stood for the calendar year 1943. 
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Total operating expenses were 18.8 percent higher in January 1944 
than in January 1943. By principal groups the increase was 22.6 per 
cent for maintenance of way and structure, 19.9 percent for maintenance 
of equipment, 8.7 percent for traffic expenses, 17.9 percent for rail line 
transportation, and 15.1 percent for general expenses. 





Railway Equipment 


On March 1, 1944 the Class I railroads had on order 33,012 freight 
ears and 779 new locomotives. On the same date last year they had on 
order 19,329 new freight cars and 499 new locomotives. 

Railroads, other than Class I carriers, had 51 new locomotives on 
order on March 1. 





Revenue Freight Loadings 


Loading of revenue freight for the week ended March 11, 1944 
totaled 781,533 cars, which was an increase over the corresponding 
week of 1943 of 12,488 cars, or 1.6%. Coal loading amounted to 172,476 
cars, a decrease of 9 cars below the preceding week, and a decrease of 
6,005 cars below the corresponding week in 1943. 





Railway Employees 


Class I steam railways, excluding switching and terminal compan- 
ies, had 1,383,917 employees at the middle of the month of February, 
1944, an increase of 5.33%, compared with the same date in 1943, and 
an increase of 1.85% over the middle of January, 1944. 





Steam Railway Accidents—January 


There were 1,404 train accidents in January 1944, as compared 
with 1,480 in January 1943, according to a statement just issued by the 
Bureau of Transport Economics and Statistics of the I. C. C. In 
January 1944 there were eleven passengers killed and 289 passengers 
injured in train and train service accidents. This compared with four 
passengers killed and 266 passengers injured in January 1943. 

There were 90 employees killed and 3,855 employees injured in 
train and train service while on duty in January 1944 as compared with 
107 killed and 3,850 injured in such accidents in January 1943. 





Refrigerator Car Supply 


Chairman Kendall of the A. A. R. Car Service Division announced 
on March 9, that record demands on the nation’s refrigerator car sup- 
ply have necessitated the more extensive use of ventilated box cars for 
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the transportation of citrus fruits by Florida railroads. The Car 
Service Division has issued an order prohibiting the use of ventilated 
box cars by railroads in the North and requiring their immediate re. 
turn to railroads serving Florida. 





Women in Transportation 


A summary of federal and state laws and regulations affecting the 
employment of women in transportation, revised to January 1944, is 
now available. Divided into sections for convenient reference, the man- 
ual shows, by states, minimum wage regulations, meal and rest period 
requirements, weight lifting restrictions, ete. The manual was prepared 
by the Division of Transport Personnel of the Office of Defense Trans- 
portation in cooperation with the Division of Labor Standards and 
Women’s Bureau, United States Department of Labor. 

Copies may be obtained without charge from the O. D. T. Office 
of Information, 1228 New Post Office Bldg., Washington 25, D. C. 





Cross-Hauling of Cement 


WPB has suspended its regulations prohibiting cross-hauling of 
Portland Cement. A committee of the cement industry has been ap- 
pointed to explore means of effecting voluntary savings in cross-hauling. 
It was emphasized that this action does not imply an easing of the dif- 
ficult transportation situation. The reason for the suspension was the 
feeling that the regulation was discriminatory inasmuch as cement was 
the only solid commodity so regulated. It was emphasized, however, 
that if traffic conditions should demand it in the future, the controls 
over cement deliveries would be restored. 





Reinstatement Regulations Amended 


The Railroad Retirement Board has amended Section 204.3(f) of 
its regulations, under date of March 20, 1944, with respect to the effect 
of reinstatement of employees. The amended regulation reads as fol- 
lows : 


‘“(f) Reinstatement. A bona fide reinstatement with restor- 
ation of seniority privileges, with or without pay for time lost, made 
for the purpose of and in contemplation of return to actual ser- 
vice (irrespective of whether actual service is resumed) operates 
to maintain the employment relation throughout the breach in serv- 
ice, provided that the reinstatement is not a violation of the rights 
of other employees. Participation in the reinstatement by repre 
sentatives of the other employees, or acquiescence on their part in 
an actual return to service, shall be conclusive evidence that the 
reinstatement was not a violation of the rights of such other em- 


ployees. In any case in which there is no purpose and contempla- 
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tion of return to actual service but there is a claim that a wrongful 
discharge has been rectified by an award of (1) an adjustment 
or arbitration board established under the Railway Labor Act, as 
amended, or (2) a court of competent jurisdiction, the Board shall 
determine whether, on all the facts, the purported rectification op- 
erates to maintain the employment relation throughout the breach 
in service.’’ 





N. R. A. B. Awards 


The First Division of the National Railroad Adjustment Board an- 
nounced that on February 26, it had 5,459 cases awaiting decision. 
Of these 828 had been heard, of which 44 were deadlocked. 





R. R. Retirement Board Notification of Employe Deaths 


Regulations of the Railroad Retirement Board require that each 
employer notify the Board of the death of any employee in active service 
and, when known, of the death of any person in an employment rela- 
tion with the carrier, within 30 days following the receipt by the em- 
ployer of notice of such death. A recent study of employee death cases 
by the Board indicates some failures on the part of employers to follow 
the Board’s regulations. The Board should be notified by the carriers 
of the death of any such person while in the armed services of the 
country, when such information is obtained by the carrier. 





R. R. Unemployment Insurance Regulations Revised 


Regulations of the Railroad Retirement Board concerning registra- 
tion for Unemployment Insurance benefits have been revised as of 
March 1, 1944. The principal changes liberalize the requirements with 
respect to registration for the day claimed as a day of unemployment 
in a benefit year, or for the first day after transfer from one employ- 
ment office to another, and for delayed registration. 





R. R. Retirement Fund 


The Railroad Retirement Board is required by law to determine 
every three years the assets and liabilities of the retirement systems 
which it administers. The first valuation, made as of December 31, 
1938, was completed in August 1940. The second valuation was com- 
pleted in 1943. It is summarized by the Board as follows: 


_ “*The second valuation indicates that the present tax schedule is 
insufficient to support the benefits provided under the Railroad Retire- 
ment Acts. A constant amount of 3.32 percent of the pay roll would 
have to be added to the present tax rates, beginning with the calendar 
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year 1944 if the system is to be self-supporting. The comparable figure 
derived in the first valuation is 3.81 percent as of the beginning of 
1941, 2 years after the valuation date. It is recognized that this estimate 
of the necessary tax increase may, under favorable conditions, be too 
high or under unfavorable circumstances, too low. Thus, if the fol- 
lowing set of conditions were to exist in the future, 


1. An equivalent level pay roll of $3 billion. 

2. Retirement and disability rates continued at low levels, 

3. A younger age distribution of new entrants, and 

4. Mortality rates remaining substantially at present levels, the 


level cost might become as low as 8.1 percent, in which event the present 
tax schedule would be almost sufficient to make the system self-support- 
ing. On the other hand, if a set of unfavorable circumstances like the 
following were assumed, 


1. An equivalent level pay roll as low as $2 billion, 

2. A sharp increase in the retirement and disability rates, 

3. A new entrants distribution older than for the present valuation, 
and 

4. A decrease in mortality rates, especially in the ages above 65, 


the cost of benefits could rise to 14.5 percent of the pay roll. There is 
an irreducible minimum below which it would be almost impossible for 
costs to go. Such a figure would not be very much lower than 8.1 per- 
eent. On the other hand, the maximum figure for costs could be con- 
siderably higher than 14.5 percent if there should be a catastrophic 
drop in the railroad pay roll. 

**In conclusion, the assumptions postulated by the level cost cal- 
culation which yielded a figure of 10.45 per cent as of December 31, 
1943, have been made consistent with actual experience, with no attempt 
to be overly conservative. Several schedules have been given indicating 
the increase in taxes necessary for meeting costs on the bases postulated. 
From an actuarial point of view, it makes no difference whether such 
increases are made immediately, in which case the ultimate level of 
taxes would be lower, or gradually, with a higher ultimate tax rate. 

‘*Although no precise figure can be set as to the exact costs under 
the present retirement system, there seems to be no doubt that the 
present tax rates are insufficient. The present prospects seem to indi- 
cate, however, that in view of the expanded activity in consequence 
of the present war, disbursements will run behind taxes for the next 3 
or 4 years. After the war this relationship between disbursements and 
taxes should reverse itself. In this case, the account could be called 
upon to make up the difference and would probably not be completely 
depleted before 1955, but at that time a sharp increase in the tax rate 
would be required to meet current disbursements. ”’ 
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Importance of U. S. Government Traffic 


For the fiscal year ended June 30, 1943, the Comptroller General 
has estimated the expenditure of the Federal Government in all its 
branches for freight and passenger transportation at $1,950,000,000, of 
which $1,200 million was for freight (including express) and $750 mil- 
lion for passenger. After final settlement of the bills he expects to 
recover 10 percent of the freight and 2 percent of the passenger pay- 
ments, or a total of $135,000,000 leaving a net expenditure of $1,815,- 
000,000. This total is for all transport agencies utilized but does not 
include expenditure for railway mail or air-mail service. It includes pay- 
ments for air express. The operating revenues of the common carriers 
reporting to the I. C. C. plus air express revenues and minus the $135,- 
000.000 of refunds, totaled $11,112,733,000 for the same period, of which 
the net government transportation expenditure is 16.33 percent. 





Shipments of By-Product Coal 


The Deputy Solid Fuels Administrator for War has issued Regula- 
tion 16, relating to shipments of by-product coal. For the purposes of 
these regulations, ‘‘by-product coal’’ means bituminous coal that is to be 
charged into by-product coke ovens for the production of coke for met- 
allurgical uses, production of gas or by-products. 





Bituminous Coal Regulation No. 10 Amended 


The Solid Fuels Administrator for War has issued Amendment 
No. 3 to his Regulation No. 10 relating to production and distribution 
of bituminous coal. The purpose of the amendment is to enable bi- 
tuminous coal mines throughout the nation to enjoy full running time 
during the entire year and to prevent maldistribution. The amended 
regulation applies to the year beginning April 1, 1944. The amendment 
was published in the Federal Register of March 18. 





Damages For Breach of Coal Contracts 


The Solid Fuels Administrator for War has announced that some 
persons have misconstrued Section 602.283 of War Regulation No. 16 
of SFA to mean that they would be relieved from contractual liability 
by virtue of the provisions of that section. He says that section is of 
very limited applicability and concerns primarily situations in which 
persons have agreed to enter into contracts on a date subsequent to 
March 10, 1944, for the delivery or receipt of by-product coal. In 
order that there may be no further misunderstandings, the Regulation 
has been amended to read as follows: 

**§ 602.283 Damages for breach of contract. No person shall be 
held liable under an agreement or contract for damages which result 
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directly from compliance with § 602.281(a) and (b) of this regulation, 
Nothing in this section shall be construed to relieve any person from 
liability for any other damages or penalties in accordance with the 
provisions of any contract for by-product coal entered into before or 
after the effective date of this regulation. 

**This amendment shall be effective as of March 2, 1944.’’ 





Restrictions on Lake Coal Movements Suspended 


To permit the unrestricted movement of coal on the Great Lakes 
until the iron ore traffic reaches its full stride for the 1944 season, the 
O. D. T. on March 3, temporarily suspended certain restrictions intended 
to give preferential treatment to ore cargoes. This action was taken 
in suspension Order ODT 9A-1, which suspends until May 15, all re- 
strictions on coal movements on the Lakes. O. D. T. officials said that 
the relatively mild winter on the Lakes this season should make it pos- 
sible for an early opening of navigation. 





Board of Investigation and Research Moves Offices 


The Board of Investigation and Research, created under the Trans- 
portation Act of 1940, moved its offices recently from the Dupont Circle 
Apartments to 462 Indiana Avenue, N. W., Washington, D. C. 





Canadian Railroads Cannot Own Airlines 


Munitions Minister C. D. Howe told the House of Commons on 
March 17, that the Canadian Government will require Canadian rail- 
ways to divest themselves of ownership of airlines. He said the Gov- 
ernment had decided that the railroads shall not exercise any monopoly 
of air services in the Dominion. 





Automatic Stokers—Installation Extension 


In Docket 24049—A. Johnston, et al. vs. Santa Fe Railway, et al., 
Commissioner Patterson and Examiner Hoy held a prehearing con- 
ference at Chicago beginning March 22, upon petitions of 16 railroads 
for extensions of time in which to comply with the order. The following 
railroads presented information at the conference: 

Santa Fe Railway; Burlington Route and Colorado and Southern; 
Milwaukee Road; Southern Pacific; Chicago and North Western; New 
York, New Haven and Hartford; Chicago and Eastern Illinois; New 
York Central; Soo Line; Duluth, South Shore and Atlantic; Kansas 
City Southern; Missouri and Arkansas; Central of Georgia; Penn- 
sylvania Railroad; Southern Railway. 

Railroad witnesses said they needed additional time to install 
stokers on old locomotives which their companies had expected to re- 
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tire from service before April 15, 1944, but which could not now be 
retired because of the war emergency. Those having stokers on hand 
said they could not be installed by that time due to manpower shortages. 

The unions refused to agree to an extension beyond April 15, un- 
less the railroads agreed. to employ a second fireman on each locomotive 
not installed with a stoker by April 15. The railroads opposed this as 
a waste of manpower. 





Independent Offices Appropriation Bill 


The Independent Offices Appropriation Bill was passed by the Sen- 
ate on March 24 and returned to the House for its consideration of the 
Senate amendments. The bill was so amended by the Senate as to 
abolish the President’s FEPC and all other Presidentially-created agen- 
cies which have functioned for a year unless Congress makes specific 
appropriations for it. Another amendment would require TVA to 
deposit its receipts in the Federal Treasury and obtain appropriations 
from the Congress, abolishing its revolving fund. 





Amendments of Interstate Commerce Act 


The Senate Committee on Interstate Commerce did not hold its 
scheduled hearing on March 22 to consider S. 1473, introduced by Sen- 
ator Wheeler, at the request of the I. C. C., proposing amendments to 
the Interstate Commerce Act. The Commission is proposing a substi- 
tute for S. 1473, eliminating proposals which are controversial. The 
Committee has not acted upon the proposed statute. 





Land Grant Rate Bill Favorably Recommended 


The subcommittee of the House Committee on Interstate and For- 
eign Commerce which has been holding hearings on H. R. 4184, the 
Boren Bill for the complete repeal of land grant rates, concluded the 
hearings on March 23, 1944, and on the following day unanimously 
recommended the enactment of the bill. The report of the subcommittee, 
which is now in preparation, will be presented to the full Committee for 
its consideration. 





Revenue Freight Loadings 


The loading of revenue freight for the week ending March 18, 
1944, totaled 786,442 cars, or 2.4 per cent over the preceding week. 
Coal loading amounted to 169,342 cars, a decrease of 3,134 cars below 
the preceding week and a decrease of 4,270 cars below the correspond- 
ing week in 1943. 
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Railroad Unemployment Insurance Regulations Amended 


The R. R. B. has amended its regulations under the Railroad Un- 
employment Insurance Act in a number of details, which were pub- 
lished in the Federal Register of March 24, 1944. Copies of the amended 
Regulations, may be obtained from the Railroad Retirement Board. 





National Railroad Adjustment Board Referee 


On March 20 Honorable James H. Wolfe, Justice, Supreme Court, 
Salt Lake City, Utah, began consideration of fifty- five deadlocked cases 
before the First Division of the National Railroad Adjustment Board. 





Indiana Coal Ceiling Prices 


Revised ceiling prices for producers of bituminous coal in Indiana 
who ship their coal by railroad were announced by the Office of Price 
Administration on March 21. 

For the State as a whole, which is known as Bituminous Coal Pro- 
ducing District No. 11, the changes—both decreases and increases— 
average out to an increase of less than three cents a ton. Where retail 
ceilings are determined by formula, both the increases and the decreases 
granted producers will be passed on to the consumer. Most of the in- 
creases granted, however, are on coal used for industrial purposes. The 
effect of the changes on ceilings for domestic size coals is so insignificant 
that it cannot be measured on a district wide basis. 

The new schedule of ceilings for this district was to be issued 
March 24, but announcement of the changes was made on the 2lst 
because, at this particular season of each year, bituminous coal pro- 
ducers are considering contracts for the coming coal season, and it is 
important that Indiana producers know at once of the ceiling changes 
being made for their district. Producers have been notified of the 
precise changes through their industry advisory committee. 

This is the fifth in a series of district-wide revisions by OPA in 
the ceiling schedules for the various bituminous coal producing areas 
of the country. These changes effective recently were made after con- 
sultation with the district’s industry advisory committee and the Solid 
Fuels Administration for War. They have been approved by the Di- 
rector of Economie Stabilization. 

No changes are made in Indiana bituminous coal ceilings for coal 
shipped from the mine by truck. Revision of the schedule of ceiling 
prices covering truck-shipped coal is expected to be made in the near 
future. 





Balanced Development of Transportation Facilities Recommended 


The Wall Street Journal in a recent article date lined at Washing- 
ton stated : 
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‘‘A series of recommendations for a ‘balanced development’ of na- 
tional transportation facilities will be placed before the annual meeting 
of the Chamber of Commerce of the United States in New York the 
first week in May. 

‘*Prepared by the Chamber’s committee on transportation and com- 
munications, the recommendations, among others, include the following: 

‘*1, Adoption of a federal-aid system for airports, comparable to 
that employed for highways. 

‘*2. Clarification of the laws relating to control of one form of 
earrier by another. ‘The committee believes that such control should 
be permitted within reasonable territorial limits.’ 

‘*3. Approval of federal aid for highways of general use, with 
adequate safeguards. Highway users should contribute to the costs in 
proportion to benefits, in addition to paying their fair share of the 
general costs of government. 

**4. So that transport companies may adjust themselves in the re- 
conversion period after the war, these steps should be taken: Exemption 
from income tax of reserves set aside for pre-war maintenance and re- 
pairs, relief of railroads from the threat of inequitable writing down 
of their capital bases for excess profit tax purposes in connection with 
the recent change in depreciation accounting, abolition of land-grant rail 
rates, and limiting to their net direct benefits the participation by rail- 
roads in the costs of grade crossing elimination and bridges in connection 
with flood control.’’ 





Initial Study of Air Transportation 


A sub-committee on Air Transport of the Railroad Committee for 
the Study of Transportation of the Association of American Railroads 
has released an ‘‘ Initial Study of Air Transportation’’ which is a factual 
study of the air transportation industry, designed as a guide to rail- 
roads in planning possible integration of rail and air facilities. 

This report is the result of nearly two years’ research on air trans- 
port and contains basic information about planes and engines, the or- 
ganization and operations of commercial air transport, the development 
of air traffic, and aspects of the national policy on the subject. 

R. V. Fletcher, Chairman of the Railroad Committee for the Study 
of Transportation makes the following statement in the foreword of this 
study : 


**It is important that essential facts relating to air transport— 
its history, present status, and probable future—be carefully as- 
certained and plainly stated. This study undertakes to meet these 
requirements, so that anyone interested in commercial aviation may 
be informed of developments believed to be relevant to the subject. 
While prepared primarily for the benefit of railroad personnel, the 
study should be of interest and value to all persons interested in 
transportation and its future development. As the title of the study 
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indicates, it is, in a sense, tentative. While every effort has been 
made to discuss the more important factors, the situation is con- 
stantly changing due to discoveries and developments in a com- 
paratively new field.’’ 





(T. D. 5347) 
TITLE 26—INTERNAL REVENUE 
CHAPTER I 
SuscHapTer C—Part 130 


Taxes on Safe Deposit Boxes, Transportation of Oil By Pipe Line, 
Telephone, Telegraph, Radio and Cable Messages and Services, 
and Transportation of Persons 


Regulations 42 (1942 edition) amended to conform 
to the Revenue Act of 1943. 


TREASURY DEPARTMENT, 
Office of Commissioner of Internal Revenue, 
Washington 25, D. C. 


TO COLLECTORS OF INTERNAL REVENUE 
AND OTHERS CONCERNED : 


In order to conform Regulations 42 (1942 edition) [Part 130, Title 
26, Code of Federal Regulations, 1942 Sup.], relating to the taxes on 
safe deposit boxes, transportation of oil by pipe line, telephone, telegraph, 
radio and cable messages and services, and transportation of persons 
under the provisions of the Internal Revenue Code, to sections 301, 302 
and 307 of the Revenue Act of 1943 (Public Law 235, 78th Congress), 
enacted February 25, 1944, such regulations are hereby amended as 
follows : 


(A) By inserting after ‘‘Revenue Act of 1942,’’ in subdivision (c) 
‘*and modified by Chapter 9A of the Internal Revenue Code, as amended 
by section 302 of the Revenue Act of 1943,”’. 

(B) By inserting after ‘‘Revenue Act of 1942,’’ in subdivision (d) 
‘and modified by Chapter 9A of the Internal Revenue Code, as amend- 
ed by section 302 of the Revenue Act of 1943,’’. * * * 


Par. 15. Immediately preceding section 130.50 there is inserted the 
following : 


sEc. 302. INCREASES IN RATES. (Revenue Act of 1943, Title III.) 
(a) In General.—Chapter 9A is amended to read as follows: 
‘CHAPTER 9A—WAR TAXES AND WAR TAX RATES 
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‘sec. 1650. WAR TAX RATES OF CERTAIN MISCELLANEOUS TAXES. 


‘*In lieu of the rates of tax specified in such of the sections of 
this title as are set forth in the following table, the rates applicable 
with respect to the period beginning with the effective date of title 
III of the Revenue Act of 1943 and ending on the first day of the 
first month which begins six months or more after the date of the 
termination of hostilities in the present war shall be the rates set 
forth under the heading ‘War Tax Rate’: 





Section Description of Tax Old Rate War Tax Rate 








+ * * x = * o 

3469 (a) Transportation of 10 per 15 per 
Persons centum centum. 

* = * a * - a 

* * & _ * 2 * 6)? 


sEc. 301. EFFECTIVE DATE OF THIS TITLE. (Revenue Act of 1943, 
enacted February 25, 1944, Title IIT.) 


This title shall take effect on the first day of the first month 
which begins more than 10 days after the date of the enactment of 
this Act. 


Par. 16. Section 130.50, as amended by Treasury Decision 5190, is 


further amended by inserting at the end thereof the following: 


The tax rate was further increased by the amendment of section 
1650 of the Internal Revenue Code by section 302 of the Revenue 
Act of 1943. Under this amendment the increased tax rate is effec- 
tive April 1, 1944, and will remain in effect during the war period. 


Par. 17. The first paragraph of section 130.52, as amended by 


Treasury Decision 5190, is further amended by inserting at the end 
thereof the following: 


For the war period the rate of tax is 15 per cent of the amount of 
the taxable payment for transportation. 


Par. 18. Immediately preceding section 130.55 there is inserted the 


following : 


sec. 302. INCREASES IN RATES. (Revenue Act of 1943, Title ITI.) 
(a) In General.—Chapter 9A is amended to read as follows: 


‘CHAPTER 9A—WAR TAXES AND WAR TAX RATES 
sec. 1650. WAR TAX RATES OF CERTAIN MISCELLANEOUS TAXES. 


‘In lieu of the rates of tax specified in such of the sections of 
this title as are set forth in the following table, the rates applicable 
with respect to the period beginning with the effective date of title 
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III of the Revenue Act of 1943 and ending on the first day of the 
first month which begins six months or more after the date of the 
termination of hostilities in the present war shall be the rates set 
forth under the heading ‘War Tax Rate’: 








Section Description of Tax Old Rate War Tax Rate 
a . * * * * * 
3469 (c) Seats, Berths, 10 per 15 per 


Ete. centum centum. 
t * + * 7 — @)) 





sec. 301. EFFECTIVE DATE OF THIS TITLE. (Revenue Act of 1943, 
enacted February 25, 1944, Title ITI.) 


This title shall take effect on the first day of the first month 


which begins more than 10 days after the date of the enactment of 
this Act. pal 


Par. 19. Section 130.55, as amended bv Treasury Decision 5190, is 
further amended by inserting at the end thereof the following: 


The tax rate was further increased by the amendment of section 
1650 of the Internal Revenue Code by section 302 of the Revenue 
Act of 1943. Under this amendment the increased tax rate is effec- 
tive April 1, 1944, and will remain in effect during the war period. 


Par. 20. The first paragraph of section 130.57, as amended by 
Treasury Decision 5190, is further amended by inserting at the end 
thereof the following : 


For the war period the rate of tax is 15 per cent of the amount of 
the taxable payment for the seating or sleeping accommodations. 


Par. 21. Immediately preceding section 130.61 there is inserted the 
following : 


sEc. 307. TERMINATION OF CERTAIN GOVERNMENTAL EXCISE TAX 
EXEMPTIONS. (Revenue Act of 1943, enacted February 25, 1944, 
Title ITT.) 


(a) The several sections of the Internal Revenue Code herein- 
after enumerated are amended as follows: 


* * ae * * * * ae 
(8) Section 3469 (f) (1) (relating to governmental ex- 
emption from tax with respect to transportation of persons) is ag 
amended to read as follows: 
**(1) Governmental exemption.—The tax imposed by this g) 


section shall not apply to the payment for transportation or 
facilities furnished to any State, Territory of the United States, ts 
or political subdivision thereof, or the District of Columbia, or 
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any corporation created by Act of Congress to act in matters 
of relief under the treaty of Geneva of August 22, 1864.’’ 


(b) Period With Respect to Which Applicable— * * * the 
amendments made by this section shall apply as follows: 
* * * * * * * 


(5) The amendments of sections 3469 (f) (1) * * * of the 
Internal Revenue Code shall be applicable only with respect to 
amounts paid on or after the first day of the first month which 
begins three months or more after the date of the enactment of 
this Act * * *. 


* * - eo .s 
Par. 22. Section 130.61 is amended as follows: 


(A) By substituting the following new paragraphs for the first 
paragraph thereof : 


See. 130.61 Transportation and facilities furnished to the 
United States, to States, or political subdivisions thereof —Under 
the provisions of section 3469 (f) (1) prior to the amendment there- 
of by section 307 (a) (8) of the Revenue Act of 1943, amounts paid 
by the United States, a State or Territory, or political subdivision 
thereof, or the District of Columbia, for the transportation of per- 
sons or accommodations furnished in connection therewith, are 
exempt from tax under section 3469, as amended. 

By virtue of the amendment made by section 307 (a) (8) of the 
Revenue Act of 1943, to section 3469 (f) (1), and the application 
of section 307 (b) (5) to such amendment, amounts paid by the 
United States on or after June 1, 1944, for the transportation of 
persons or accommodations furnished in connection therewith are 
subject to tax under section 3469, as amended. 

The taxes imposed by section 3469, as amended, do not apply to 
amounts paid for transportation or facilities furnished to any corpo- 
ration created by Act of Congress to act in matters of relief under 
the treaty of Geneva of August 22, 1864 (The American National 
Red Cross), irrespective of when such amounts are paid or the 
transportation or facilities are furnished. 


(B) By changing ‘‘a Government agency’’ and ‘‘the Government 
agency’’ in the second paragraph to ‘‘an exempt agency.’’ 


Par. 23. Section 130.62 is amended by changing ‘‘a Government 
agency’’ in the third and fourth sentences to ‘‘an exempt agency.”’ 


Par. 24. Section 130.72 is amended by striking out the third para- 
graph of subsection (c). 


(This Treasury decision is issued pursuant to the authority con- 
tained in sections 301, 302 and 307 of the Revenue Act of 1943 (Public 
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Law 235, 78th Congress) and sections 3472 and 3791 of the Internal 


Revenue Code (53 Stat. 423 and 467; 26 U. S. C., 1940 ed., 3472 and 
3791). 


Harowp N. Graves, 
Acting Commissioner of Internal Revenue. 


Approved : March 15, 1944. 


JoHN L. SULLIVAN, 
Acting Secretary of the Treasury.- 


(Filed with the Division of the Federal Register 
March 17, 1944, 3:42 p.m.) 





Oral Argument in Dockets 28,000 and 28,310 


Under date of April 11th the Commission announced the cancel- 
lation of oral argument on May 10th in Docket 28,310, stating that in- 
asmuch as the issues in Dockets 28,300 and 28,310 are interrelated, both 
will be argued at same time. Both of these dockets are, therefore, as- 


signed for oral argument in Washington, D. C., at 10:00 A. M., on June 
14, 1944. 
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Freight Forwarder Regulation 


By Gites Morrow 
Commerce Counsel, Freight Forwarders Institute 


Freight Forwarder Permit Issued 


By order dated February 29, 1944, in Docket No. FF-89, the I. C. C. 
has issued a permit to Franklin Forwarding Co., granting permanent 
rights to that company to operate from Sioux Falls, 8. Dak., Omaha, 
Nebr., Louisville, Ky., and all points in IIll., Mo., Ind., Iowa, Mich., Minn., 
Wise., Ohio, Pa., N. Y., and W. Va., to the ports of New York, N. Y., 
Pensacola, Fla., New Orleans, La., Los Angeles and San Francisco, Calif., 
and Vancouver, B. C., when consigned for export. For a temporary 
period, expiring December 31, 1945, applicant was authorized to extend 
its services as a freight forwarder to include as points of origin all points 
in Conn., Dela., Me., Md., Mass., N. H., N. J., R. I., and Vt., and as ports 
of exit, the ports of Boston, Mass., Phila. Pa., Baltimore, Md., Norfolk, 
Va., Jacksonville, Port Everglades, Miami, and Port Tampa, Fla., Mobile, 
Ala., Houston and Galveston, Tex., Portland, Oreg., and Seattle, Wash. 





Freight Forwarder Application Dismissed 


By order dated March 2, 1944, the I. C. C., Division 4, has dismissed 
the application of Mercury Trucking & Forwarding Co., Inc., for a per- 
mit to operate as a freight forwarder. The application, which was 
docketed as No. FF-42, was dismissed at the request of applicant and 
upon a finding that operations have been discontinued. 





Ownership of Stock in Freight Forwarders—Ex Parte No. 155 


The Bureau of Water Carriers and Freight Forwarders has re- 
leased a proposed report in Docket Ex Parte No. 155, Ownership of 
Stock in Freight Forwarders. This proceeding was initiated by order 
entered May 17, 1943, on the Commission’s own motion, to determine 
whether any of certain named respondents were directors, officers, em- 
ployees, or agents of common carriers subject to Part II of the Act, and 
in their own personal pecuniary interest owned or held stock in any 
freight forwarder subject to part IV of the Act. No hearing was held 
in this proceeding, but respondents were requested to make a sworn 
return to a questionnaire submitted by the I. C. C. with a subsequent 
order entered July 2, 1943. 

The Commission should conclude, states the report, that nine of the 
individuals named as respondents are in violation of section 411(¢) and 
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“‘that an order should be issued requiring those respondents to resign 
their positions as officers or directors of common carriers by motor 
vehicle subject to part II of the act, or dispose of their stock in the 
named freight forwarders, within 90 days after the service of the said 
order. The Commission should further conclude that no order should 
be issued against the other respondents for the reasons set forth in this 
report, but the proceeding should remain open so that an investigation 
may be made promptly and the necessary order issued if the Commis- 
sion’s attention is called to any other instance where a director, officer, 
employee, or agent of a common carrier subject to parts I, II, or III of 
the act holds in his own name stock in a freight forwarder subject to 
part IV of the act.’’ 

After quoting sections 411(c) and 411(g), and discussing the legis- 
lative history of these two provisions of the act, the report states: ‘‘In 
view of the sweeping provisions of section 411(g), the Commission should 
hold that subsection to be a dominating one, and that conflicting pro- 
visions of section 411(¢) must be interpreted in the light of the pro- 
visions of section 411(g).’’ 

A discussion of the apparently conflicting provisions of several of 
the subparagraphs of section 411 was contained in an article entitled 
“Relationships Between Freight Forwarders and Other Persons’’ written 
by Mr. J. Stanley Payne, Assistant Chief Counsel of the I. C. C., which 
appeared in the February, 1943 issue of the I. C. C. Practitioners 
Journal. 

Bill S. 1473, introduced on October 25, 1943 by Senator Wheeler, 
contains a provision which would amend section 411(c) by granting 
authority to the Commission to approve the type of ownership, control 
or holding now prohibited by the section upon a finding that neither 
public nor private interests would be adversely affected thereby. 





Land Grant Rate Repeal 


Joining other proponents of land grant rate repeal, a witness for the 
Freight Forwarders Institute, testified, on March 22, 1944, before the 
Subcommittee of the House Committee on Interstate and Foreign Com- 
merce holding hearings on the Boren Bill, H. R. 4184. The Institute 
strongly endorsed the bill, and explained how land grant deductions 
affect freight forwarder operations. 

The witness referred to recent rulings of the Comptroller General, 
holding that freight forwarders are subject to land-grant deductions 
when they utilize the services of land grant railroads. He explained 
that forwarders do not agree to the correctness of the rulings, but stated 
that such rulings made it necessary for forwarders to seek legislative 
relief. 

According to the witness, the Comptroller General’s rulings derive 
from the doctrine applied in cases where a non-land grant railroad 
leased the tracks of a land grant railroad. In such cases, the Courts 
have held that the land grant Acts impose a burden which runs with the 
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land, and the non-land grant line has been held subject to deductions as 
to that part of its traffic which moves over the leased tracks. On this 
point, the witness stated ‘‘Now if a freight forwarder had the authority 
to do so, and did actually lease the lines of a land-grant railroad, the 
Comptroller General would have a case in point, but that a forwarder 
does not use the tracks of the railroads in the sense comprehended by 
these decisions seems too clear to admit of dispute.’’ 





COMMISSIONER JOHNSON APPOINTED DIRECTOR OF O. D. T. 


Colonel J. Monroe Johnson, a member of the Interstate Commerce 
Commission, has been appointed Director of the Office of Defense 
Transportation, to succeed the late Joseph B. Eastman. In the interim 
Brigadier General Charles D. Young served as Acting Director. Colonel 
Johnson will remain a member of the Interstate Commerce Commission, 
but will be relieved of duties except those relating to the Bureau of 
Service. 





HOMER C. KING NAMED EXECUTIVE ASSISTANT TO DIRECTOR OF O. D. T. 


Homer C. King, Director of the Bureau of Service of the Interstate 
Commerce Commission has been named Executive Assistant to Colonel 
J. Monroe Johnson, Director of the Office of Defense Transportation. 
As Director of the Bureau of Service, Mr. King has worked closely with 
Colonel Johnson in administering the Interstate Commerce Commis- 
sion’s wartime transportation measures. 











Water Transportation 


By R. GrRanviLLE Curry, Editor 


Commission Wins First Water Carrier Case to Reach Supreme 
Court—Jurisdiction Over Towers—lInterstate Commerce 


The Supreme Court on April 3, 1944, in Cornell Steamboat Com- 
pany v. The United States, upheld the Commission’s order in the Cornell 
Steamboat case, 250 I. C. C. 301, 250 I. C. C. 577. The Commission was 
sustained on each of the three grounds relied upon by Cornell Steamboat 
Company to set aside the order. 

The first question, and an important one in view of the Commis- 
sion’s many decisions based on the Cornell case, was whether one per- 
forming merely towage services and not contracting to carry goods is 
a water carrier within the provisions of part III of the Interstate 
Commerce Act. The court referred to the definition of water carriers 
in the act and stated that Cornell’s tugboats fall squarely within th: 
description and called attention to the express exemption of towage in 
section 303(f)(1) and (2) as indicating that Congress would not have 
exempted some towers if it had intended to exempt all towers. Whether 
or not Cornell was responsible as a carrier for purposes other than 
those provided for in the Act was held to be immaterial. The court said 
that if Cornell’s particular method of providing water transportation 
facilities for others is not subject to regulation under the Act ‘‘it would 
appear to present an anomalous exception to the Congressional plan for 
regulation of competing transportation activities. ’’ 

The court in a few lines disposed of the second question, namely, 
as to whether the Commission was justified in concluding that Cornell 
is a ‘‘common’’ rather than a ‘‘contract’’ carrier. The court said that 
the Commission found from evidence offered that Cornell held itself out 
to the general public within the definition of the statute and that the 
finding was supported by substantial evidence and should, therefore, 
stand. 

The third question was whether Cornell’s movement of vessels be- 
tween ports in the State of New York but passing through waters of the 
State of New Jersey are within the statutory definition of transportation 
‘‘wholly by water from a place in a State to a place in any other State.”’ 
The court in sustaining the Commission coneluded that Cornell’s vessels, 
while moving on New Jersey waters, are not at that time at ‘‘a place” 
in New York and the movement is, therefore, from places in New York 
to places in New Jersey and thence back to places in New York. 

The court in reaching its conclusions referred to the Commission’s 
jurisdiction under similar circumstances over other forms of transporta- 
tion and to the legislative history and general purpose of the statute. 
The majority opinion was written by Mr. Justice Black. Mr. Justice 
Frankfurter dissented from the decision of the court to the extent only 
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that tugboat movements between points in New York and passing 
through New Jersey waters are held to be subject to regulation under 
the Act. 





Export Freight 


There were 127,051 cars of export freight, excluding coal and grain, 
handled through United States ports in February, 1944, compared with 
86,225 cars in February, 1943, or an increase of 47 per cent, the man- 
ager of port traffic of the Association of American Railroads announced 
recently. 





Reduction in Surcharges 


Reductions in the surcharge on berth freight rates between Pacific 
Coast ports and Hawaiian ports and on berth freight rates and passenger 
fares between Seattle and Tacoma and ports in Alaska were announced 
on March 25, 1944 by the War Shipping Administration. 

In the trade between Pacific Coast and Hawaii the surcharge is 
reduced from 25 per cent to 13 per cent effective March 27, 1944. 

In the trade between Seattle and Tacoma and Alaska the surcharge 
is reduced to 16 per cent for all areas, effective April 1, 1944. The 
existing surcharge is 20 per cent between Seattle and Tacoma and 
southeastern Alaska and 25 per cent between Seattle and Tacoma and 
all other areas in Alaska. 





Union Barge Line Court Decision 


A three-judge statutory court in De Bardeleben Coal Corporation, 
Doing Business as Coyle Lines, and River Terminals Corporation v. 
United States (Civil No. 2667) in the Western District of Pennsylvania, 
upheld the Commission in finding that Union Barge Line Corporation 
is entitled to operating rights on the Gulf Intracoastal Waterway. The 
court held that the Commission was justified by the evidence in con- 
cluding that the service performed by Coyle Lines for Union on that 
waterway was as a tower and not a carrier, such towage being a part of 
Union’s transportation service and to be regulated as such (section 
303 (f£) (2).) 





1. C. C. DECISIONS 


Convenience and Necessity Found to Justify Transportation by Appli- 
cants of Motor Vehicles, Through Cessation of Manufacture of Motor 
Vehicles for Civilian Use in War Period—Prior Decision Reversed 


In a report by the entire Commission, with four commissioners dis- 
senting, the applicants in No. W-592, T. J. McCarthy Steamship Com- 
pany Common Carrier Application, decided March 7, 1944, were found 
to be entitled to certificates of public convenience and necessity covering 
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operation by them as common carriers of motor vehicles between Detroit, 
Michigan, and Lake Erie and Lake Superior ports. In so concluding 
the Commission reversed in part its prior decision in 250 I. C. C. 550 
upon a record supplemented on rehearing. 

Overruling the contentions of protestants that no need was shown 
to justify a certificate of convenience and necessity, the Commission said, 
among other things: 


“The record establishes that there was a definite need for ap- 
plicants’ vessels in the transportation of motor vehicles between 
Detroit and Lake Erie ports prior to the cessation of the manv- 
facture of motor vehicles for civilian use. It also shows with reason- 
able certainty that there will be a like need for them in that service 
at the termination of the war or when normal production and ship- 
ment by water of motor vehicles for civilian use are resumed.’’ 


The Commission also pointed out: 


‘*Refusal of applicants’ right to initiate such operations with 
their own vessels might seriously impair their investment in those 
vessels and while that fact is not controlling, the refusal would 
according to this record deprive shippers of necessary transporta- 
tion facilities which would not be in the public interest.’’ 


While the Commission found that both present and future public 
convenience and necessity require the proposed service, the Commission 
ealled particular attention to its authority to consider ‘‘futwre public 
convenience and necessity’’ in the alternative. It further found that 
temporary authority which had been granted was insufficient to meet 
the requirements of future public convenience and necessity. It cited 
with approval Arco Auto Carriers, Inc., Extension—Kenosha—Racine, 
Wis., (not printed), decided December 18, 1943, in which the Commis- 
sion said : 


‘*It has not been our policy to deny an application because of the 
changed conditions resulting from the war, if the evidence other- 
wise supports a grant thereof. Normal conditions including the 
demand heretofore experienced are bound to recur and applicant 
should not then be expected to incur the cost and delay of a further 
proceeding. ”’ 


In a dissenting opinion by Commissioner Miller, in which Chairman 
Patterson and Commissioners Rogers and Mahaffie joined, the view was 
expressed that ‘‘there is no evidentiary support in the record’’ for the 
finding that future public convenience and necessity require the opera- 
tion proposed by applicants. 

Referring to the adequate service provided by protestants in the 
past and the lack of evidence in the record to show that they would be 
unable to provide similar service in the future, Commissioner Miller 
said : 
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‘“‘The fact that applicants’ vessels were used as they were to 
carry automobiles prior to the present emergency and may be need- 
ed for that service when the production of automobiles is resumed 
does not warrant the conclusion that there will be need for the 
operation of such vessels by applicants as a new carrier in the field. 
That will not increase the amount of service formerly provided. 
Those vessels may be operated as formerly by existing authorized 
carriers under charter.”’ 


He pointed out the abnormal conditions due largely to the war and 
said : 

“*Tt is indefinite as to how long present conditions will continue or 

whether applicants will be able to exercise the authority herein 

granted upon expiration of their existing temporary authority. In 

my opinion the decision of the majority is based upon too many 

assumptions and suppositions to be sound as a matter of law.’’ 





Common Carrier Tower—Question of Adequate Findings of 
Non-Exempt Operations 


Division 4 in No. W-574, Waterman Towing Company Applications, 
decided March 16, 1944, found applicant to be a common carrier and to 
be entitled under the ‘‘grandfather’’ clause to continue operation as a 
common carrier by towing vessels in the performance of general towage, 
in interstate or foreign commerce, between ports and points in Washing- 
ton on Puget Sound, the Straits of Georgia and Juan de Fuca, and 
interconnecting and tributary waterways. Holding applicant to be a 
common carrier, Division 4 pointed out that he held ‘‘himself ont to 
perform towage for anyone desiring his services’’ and did not offer 
specialized services to some shippers to the exclusion of others. 

In referring to the services of applicant as a basis for granting 
‘“‘orandfather’’ rights, the Commission said : 


‘*A considerable part of the towage performed between these points 
[in the Puget Sound area] was not subject to the act because it was 
wholly between points in Washington and was not part of a through 
movement to or from points outside Washington, or was a service 
specifically exempted by the act or by orders of the Commission 
issued pursuant thereto. Applicant, however, has also performed 
towage in interstate or foreign commerce subject to the act and 
has at all times held himself out to perform towage services for any 
reliable shipper. He served a representative number of points on 
the Puget Sound and the Straits of Georgia and Juan de Fuca before 
and since January 1, 1940. We conclude that applicant is entitled 
to authority to perform a general towage service between all points 
in the Puget Sound area.’’ 


In a vigorous dissent Commissioner Miller challenged the conclu- 
sions of the majority as not supported by the record. He said in part: 
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*‘The report states that in addition to performing exempt 
towage, applicant also performed towage subject to the act and has 
at all times held himself out to perform towage services for any 
reliable shipper. This statement gives the impression that on and 
continuously since January 1, 1940, applicant has not only held 
himself out to perform non-exempt towage but has actually done 
so. The undisputed facts of record show, however, that applicant 
has never, by tariff publication, held himself out to perform trans- 
portation subject to Part III; that since September, 1941, he has 
not performed any towage subject to the Act; that such discon- 
tinuance or interruption was not one over which he had no control 
but, on the contrary, was within his control, he having voluntarily 
restricted his services since that date to performing towage for other 
carriers subject to the Act, which is exempted by section 303(f) (2) 
except as a part of the operations of such other carriers, and local 
towage within Seattle Harbor, which is exempted by section 303(g) 


(1). Applicant needs no authority from us to continue such exempt 
transportation. ’’ 








Recent Court Decisions 


By WarRREN H. WAGNER 


Negation of statutory exceptions in information. 
United States v. Henry E. English, (139 Fed. 2d, 885) 


The Circuit Court of Appeals for the Fifth Circuit has affirmed the 
decision of the District Court of the United States for the Eastern 
District of Texas, Beaumont Division, which quashed the information 
charging defendant with being a common carrier by motor vehicle in 
interstate commerce for compensation without there being in force with 
respect to defendant a certificate of public convenience and necessity 
issued by the Commission authorizing such operations. The ground 
upon which the court acted was the failure of the information to nega- 
tive statutory exceptions. (The argument cf the United States is quoted 
in 11 I. C. C. P. Journal 178.) In addition to the majority opinion, 
which was written by Circuit Judge Holmes, a special concurring 
opinion was written by Circuit Judge Waller. The two opinions fol- 
low: 


HOLMEs, Circuit Judge. 


‘An information in twenty-two counts was filed against Henry 
English, charging in substance that he engaged as a common carrier 
for hire in the transportation of property in interstate commerce by 
motor vehicle on public highways without having first acquired from 
the Interstate Commerce Commission a certificate of public con- 
venience and necessity, in violation of Section 306 (a)* of 49 U. S. 
C. A. The court below sustained a motion to quash the information 
on the ground that each count thereof was defective in that it failed 
to negative the statutory exceptions. Whether or not the informa- 
tion was required to negative the statutory exceptions in order 
validly to charge an offense is the sole question before us on appeal. 

‘‘The enacting clause of Section 306 (a), supra, is as follows: 
‘Except as otherwise provided in this section and in section 310a, 
no common carrier by motor vehicle subject to the provisions of this 
chapter shall engage in any interstate or foreign operation on any 
public highway, or within any reservation under the exclusive juris- 
diction of the United States, unless there is in force with respect to 
such carrier a certificate of public convenience and necessity issued 
by the Commission authorizing such operations.’ 





_ Note—At the time of going to press two of these decisions were not available 
in volume form, and therefore could not be cited. 

* The court used the section numbers of it as they appear in the United States 
Code. The comparable numbers in Part II of the Interstate Commerce Act are: 
Section 306(a) is 206(a); and section 310a is 210a. 
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‘‘The exceptions provided under the section follow in the same 
paragraph. Since it is conceded that the information did not at- 
tempt to negative any of the exceptions under Section 306 (a) or 
Section 310a, no useful purpose would be served by stating them. 


‘In the leading case of United States v. Cook, 17 Wall. 168, 84 
U. S. 168, 21 L. Ed. 538, the court held that where a statute defining 
an offense contains an exception in its enacting clause, which is so 
incorporated with the language defining the offense that the in- 
gredients of the offense cannot be accurately and clearly described 
if the exception is omitted, an indictment founded upon the statute 
must allege enough to show that the accused is not within the ex- 
ception; but where the language of the section defining the offense 
is so entirely separable from the exception that the ingredients con- 
stituting the offense may be accurately and clearly defined without 
reference to the exception, the matter contained in the exception 
must be set up as a defense by the accused. This is the rule of 
statutory construction universally recognized,! and it controls the 
subject matter of this appeal. 


*‘Section 306 (a) was enacted in its present phraseology by 
amendments made in 1938 and 1940;? the rule of statutory construc- 
tion announced in the Cook case had then been applied for more 
than 65 years. If the Congress had intended that the exceptions 
written into the statute should be for defensive use only, this result 
might easily have been accomplished by omitting the opening clause 
of the statute, thereby causing the section to begin: ‘No common 
carrier by motor vehicle ..... ” See McKelvey v. United States, 
260 U. S., 353, 43 S. Ct. 132, 67 L. Ed. 301. Instead, Congress chose 
to begin the statute with the words, ‘Except as otherwise provided 
in this section and in section 310a.’ This deliberate action must 
be construed to indicate the legislative intent that the exceptions 
referred to should be read into and construed with the affirmative 
definition of the offense. Under any other interpretation, the open- 
ing clause of the statute serves no useful purpose whatever, for the 
provisos following the enacting clause suffice alone to set forth ex- 
ceptions that may be asserted by way of defense. 

‘As the statute is written, the offense created does not include 
any common carriage in interstate commerce over public highways 
without a certificate unless none of the state exceptions applies. The 
exceptions are a part of the enacting clause of the statute, and are 
so bound together with the offense defined that the essential ingred- 
ients thereof may not adequately be described without a negation 
of them. The court below so held, and its judgment is affirmed. 





1Umited States v. Cruikshank, 92 U. S. 542, 23 L. Ed. 588; United States v 


Bebrman, 258 U.S. 280, 42 S. Ct. 303, 66 L. Ed. 619; Queen v. United States, 64 App. 
D. C. 301, 77 F. 2d 780; Walker v. United States, 8 Cir., 79 F. 2d 269; Wheeler v 
United States, 5 Cir., 80 F. 2d 678; Foster’s Federal Practice, 6th Ed., Sec. 497 (b). 


252 Stat. 1238, 54 Stat. 923, 49 U. S.C. A. Sec. 306 (a). 
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‘WALLER, Circuit Judge (specially concurring). 


*‘Tt seems to me that the opinion cf the majority in this case is 
too broad and too indefinite. It treats Section 306 (a) of 49 U. S. 
C. A. as if it contained numerous exceptions or exemptions or pro- 
visos, when a careful reading of the section shows that there is only 
one exception which would excuse the operation of a motor vehicle 
in interstate commerce without a certificate of public convenience 
and necessity, and that exception is that ‘pending the determination 
of any such application the continuance of such operation shall be 
lawful.’ The information charges the operation of a motor vehicle 
in interstate commerce without having first acquired a certificate 
of public convenience and necessity from the Interstate Commerce 
Commission. No proviso in the Act makes it lawful to operate a 
motor vehicle in interstate commerce without a certificate of public 
convenience and necessity other than the proviso that says it shall 
be lawful to operate while an application is pending. The other 
provisos and conditions do not relate to an exception or exemption 
from securing a certificate of public convenience and necessity but 
relate to the procedure by which a certificate may be obtained. 


**It seems to me, therefore, that it is necessary under the 
authorities cited in the main opinion to negative the exceptions, but 
we should go further and state that the only exception requiring 
negation is to the effect that there was no application for a certificate 
of public convenience and necessity pending on behalf of the de- 
fendant during the period of operation in interstate commerce 
covered in the indictment or information. Believing that such a 
negation should have been contained in the information, I concur 
in the affirmance of the case, but I am apprehensive that the opinion 
of the majority, because of the generality of its expression, will 
create more confusion than clarity in the interpretation of the Act, 
although the majority opinion is a correct abstract statement of the 
law.”’ 





Staley three-judge court decision reversed. 
United States et al. v. Wabash Railroad et al. 


The Supreme Court of the United States, on March 27, 1944, re- 
versed the United States District Court for the Southern District of 
Illinois (a three-judge court) which had enjoined and set aside an order 
of the Commission requiring the railroads serving the Staley plant to 
cancel their tariff eliminating charges for spotting at that plant. (51 F. 
Supp. 141; 245 I. C. C. 383; see 10 I. C. C. P. Journal 1106) The 
principal question before the court was whether the Commission could 
require a charge for spotting at the Staley plant without investigating 
and making the same requirement at plants of Staley’s competitors. 
Quoting from the decision of the Supreme Court: 





I. C. C. PRACTITIONERS’ JOURNAL 








** Appellees ..... contention, upheld by the court below, is that 
the Commission’s order cannot be supported merely by the circum- 
stances disclosed by the evidence respecting the operations at the 
Staley plant, but that its validity must turn upon a comparison of 
the conditions at the Staley plant with those at competing plants. 
They urge further, and the District Court so held, that, as it ap- 
pears from the record that similar spotting service is being rendered 
at competing plants, the Commission’s order compels appellees to 
discriminate against Staley, contrary to §§ 2 and 3(1). 

‘‘This argument ignores the nature of the present proceeding 
which is to enforce § 6(7), not §§ 2 and 3(1). Section 6(7) pro- 
hibits departures from the filed tariffs and it is violated, as the 
Commission has pointed out, when carriers pay the industries for 
a terminal service not included in their transportation service or 
when they render such terminal service free of charge. This pro- 
hibition applies without qualification to every carrier and when, as 
here, the unlawfulness of the allowance or service is shown by the 
conditions prevailing at a particular industrial plant, it is un- 
necessary, in order to support the Commission’s order, to consider 
whether generally similar allowances or services at other plants are, 
or are not, lawful under conditions prevailing there. 

‘“Tn this respect a proceeding under § 6(7) is unlike proceedings 
under §§ 2 and 3(1) which prohibit unjust discriminations and 
undue preferences. United States v. American Sheet & Tim Plate 
Co., supra, 406; United States v. Hanley, 71 Fed. 672, 673-4; com- 
pare Merchants’ Warehouse Co. v. United States, 283 U. S. 501, 
510-11. Since under these sections acts or practices not otherwise 
unlawful may be so because discriminatory or preferential, it be- 
comes necessary to make comparisons between the different acts 
or practices said to produce the discrimination or preference, in 
order to determine whether they are such in fact and whether they 
are unjust or undue. Differences in conditions may justify differ- 
ences in carrier rates or service. In determining whether there is 
a prohibited unjust discrimination or undue preference, it is for 
the Commission to say whether such differences in conditions exist 
and whether, in view of them, the discrimination or preference is 
unlawful. See Barringer & Co. v. United States, 319 U. S. 1, 7-8, 
and eases cited. 

‘The Commission’s decision here, and its finding of a ‘ preferen- 
tial service,’ are not based and do not depend on a comparison 
of conditions at the Staley plant with those obtaining at others. 
By its fifth finding the Commission found that the spotting service 
rendered at the Staley plant was a service ‘in excess of that render- 
ed shippers generally in the receipt and delivery of traffic at team 
tracks or industrial sidings and spurs,’ and hence in excess of that 
provided for by the tariff rates. It concluded in its third conclusion 
of law that the performance of this service without charge would 
result in receipt by the Staley Company of ‘a preferential service 
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not accorded to shippers generally,’ and hence would result in a 
prohibited refunding or remitting of a portion of the filed tariff 
rates. 

‘‘The Commission, after pointing out that evidence was intro- 
duced showing that spotting is performed without charge at various 
plants, some of which compete with the Staley Company, also found, 
‘The evidence does not satisfactorily show that the circumstances 
and conditions under which the spotting is performed at such plants 
are substantially similar to those at the Staley plant. If it did it 
would only show the probability of existence of unlawful practices 
at such plants and the need for investigation in connection there- 
with.” The District Court relied solely on this evidence to support 
its conclusion of lack of evidentiary support for the Commission’s 
finding of a ‘preferential service not accorded to shippers generally’ 
and to support its own finding that under the present order Staley 
is being discriminated against. For this reason it concluded that 
the Commission’s order must be set aside. 

‘“We think that this is a mistaken interpretation of the Com- 
mission’s findings and misapprehends their legal effect. If the Com- 
mission’s reference, in its conclusion of law, to ‘a preferential service 
not accorded to shippers generally’ means more than the statement 
in the fifth finding of fact that the service is ‘in excess of that ren- 
dered shippers generally in the receipt and delivery of traffic at 
team tracks,’ it is obviously irrelevant to the present proceeding. 
For it could not serve to forclose the legal conclusion to be drawn 
from the fifth finding that the free performance of the spotting 
service at the Staley plant is in violation of § 6(7) because of the 
traffic conditions found to prevail there. United States v. American 
Sheet & Tin Plate Co., supra, 406-7. But a reading of the Commis- 
sion’s report and findings makes abundantly clear that it was not 
concerned with discriminations or preferences between the Staley 
plant and others, such as are prohibited by §§ 2 and 3(1) ; that the 
‘preference’ to which it referred was not based upon a comparison 
of conditions at the Staley plant with those of others, but upon an 
application to the actual conditions at the Staley plant of the 
standards laid down in its report in Ex parte 104, in order to as- 
certain whether the service rendered there is in excess of that which 
the carriers are obliged to perform by their tariffs. 

‘** As the Commission and this Court have pointed out, a prefer- 
ence or rebate is the necessary result of every violation of § 6(7) 
where the carrier renders or pays for a service not covered by the 
prescribed tariffs. Davis v. Cornwell, 264 U. S. 560, 562. The 
Commission emphasized that no question of discrimination or prefer- 
ence prohibited by §§ 2 and 3 was involved in the present proceed- 
ing when it found that the evidence did not show that the circum- 
stances and conditions under which the spotting is performed at 
other plants are substantially similar to those at the Staley plant, 
and that if it did that it would only tend to show that the practice 
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was unlawful at the others as well. So far as the District Court 
found that the Staley Company was being discriminated against 
by the continuance of the service at other plants, its finding is 
irrelevant to any issue in the present proceeding which relates only 
to violations of § 6(7) and not §§ 2 and 3(1). In any case findings 
of discrimination or undue preference under §§ 2 and 3(1), as we 
have said, are for the Commission and not the courts. And the 
Commission has found that the evidence does not show that condi- 
tions with respect to the spotting service at the Staley plant and 
those of its competitors are similar. 

‘**While it is the duty of the Commission to proceed as rapidly 
as may be to suppress violations of § 6(7) in the performance of 
spotting services, that is to be accomplished, as we have held, by an 
investigation of the traffic conditions prevailing at each particular 
plant where the service is rendered and not by comparison of the 
services rendered at different plants. Appellees complain of the 
Commission’s long delay, some six years since the present proceed- 
ing was begun, in investigating spotting services rendered at the 
plants of Staley’s competitors, but any of the appellees have been 
free to initiate proceedings to eliminate any unlawful preferences 
or discriminations affecting them if they so desired, § 13(1), and 
no reason appears why they could not have done so. There are 
other modes of inducing the Commission to perform its duty than 
by setting aside its order prohibiting a practice which plainly 
violates § 6(7), because it has not made like orders against other 
offenders. The suppression of abuses resulting from violations of 
§ 6(7) would be rendered practically impossible if the Commission 
were required to suppress all simultaneously or none. Section 
12(1) imposes on the Commission the duty to enforce the provisions 
of the Act. That duty under § 6(7) would hardly be performed 
if the Commission were to decline to enforce it against one because 
it could not at the same time enforce it against all.’’ 





Court will not set aside denial by Commission of motion to dismiss application for 


“grandfather” permit. 


John J. Casale, Inc. v. United States. 


The Supreme Court (March 20, 1944) affirmed the decision of a 


three-judge court at Wilmington, Del., which dismissed a suit in which 
the Casale Company sought to set aside the Commission’s denial of & 
motion by the Casale Company to dismiss its application for a ‘‘grand- 
father’’ permit as a contract carrier. (See 11 I. C. C. P. Journal 353, 
January, 1944). 
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Meetings of Regional Chapters 





District No. 1 Chapter 


Bentley W. Warren, Chairman, 30 State Street, Boston, Mass. 
(Notice of the time and place of monthly meetings will appear later). 


Chicago Chapter 


C. R. Hillyer, Chairman, 135 South LaSalle Street, Chicago, Illinois. 


Meets: 12.15 P. M. First Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. 


District of Columbia Chapter 


George H. Muckley, Chairman, Transportation Building, Washing- 
ton, D. C. 

Meets 12:30 P. M. Third Tuesday every second month, Hay-Adams 
House, Washington, D. C. 

Out-of-town members are invited to attend the luncheons of the 
D. C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10:30 of the day of 
the luncheon so that reservation can be made. 


Metropolitan New York Chapter 


A. C. Welsh, Chairman, 66 Court St., Brooklyn, N. Y. 
Meets: (The date and place of meetings announced by notice). 


Minneapolis Chapter 
(Ninth District Chapter) 


Herman Mueller, President, Secretary-General Manager, Port Au- 
thority, City Hall & Court House, St. Paul, Minnesota. 


Meets: 6:00 P. M. Second Tuesday of each month, Y. M. C. A., 
Minneapolis. 


_N. B.: Each member shall be designated as a member of one of sixteen terri- 
torial districts into which the United States is divided by the Interstate Commerce 
Commission for the administration of the Motor Carrier Act. Unless a member, by 
written notice to the Secretary, signifies his intention to be known as a member of 
= other district, he shall automatically be a member of the district in which he 
resides. 

Members within each of the several districts may at their own expense with the 
approval of the vice-president of the district, organize and maintain district and local 
chapters which may send delegates to annual or other meetings of the Association. 
Such chapters must conform to the constitution and by-laws of the Association, 
provided, however, that membership in the Association of Interstate Commerce 
Commission Practitioners shall be deemed a condition precedent to membership in 
any chapter. (Constitution—Section 5, Article IV). 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
pages 120-122 of December, 1939 JourNAL). 
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Pittsburgh Chapter 
John H. Wilharm, Chairman, G. T. M., Diamond Alkali Company, 
535 Smithfield Street, Pittsburgh, Pennsylvania. 
Meets: 7:30 P. M. Last Monday of each month, Traffic Club of 
Pittsburgh, Hotel William Penn. 


San Francisco Chapter 


R. F. Burley, Chairman, ¢/o McCormick 8. S. Co. Division of Pope 
& Talbot, Inc., 461 Market Street, San Francisco, 5, California. 
Meets: Commercial Club, San Francisco, California—quarterly. 





Southern California Chapter 


Roy 8. Busby, Chairman, T. M., Southern California Division of 
General Motors Corporation, 2700 Tweedy Boulevard, South Gate, Cali- 
fornia. 





Eastman Memorial to The American Red Cross 


The Executive Committee of the District of Columbia Chapter has 
donated to the American Red Cross War Fund the sum of $350.00 in 
memory of Joseph Bartlett Eastman. This money was the balance left 
from the Silver Anniversary Dinner which was tendered to Mr. Eastman 
by the Chapter on February 17, 1944. 





Ninth District Chapter Elects Officers 


On March 14th, at the regular monthly meeting of the Chapter, the 
following were elected as officers for the ensuing year: 


President Herman Mueller 
Vice-President W. L. Sewrey 
Secretary O. I. Romfo 
Vice-Presidents 
Minnesota Stanley Low 
North Dakota Neal E. Williams 
South Dakota Frank P. Aughnay 
Wisconsin B. H. Overton 


The following bills were considered. The action taken on the bills 
is noted below: 


State of New York (No. 509, Int. 496—Glancy Bill), an act regu- 
lating the certification of traffic managers—Tabled. 


H. R. 4184, a bill to remove the land grant provisions from the 
Transportation Act—Approved. 








wa 


left 
1an 





APRIL, 1944 6% 





—— 


H. R. 4236, a bill to extend the so-called statute of limitations of the 
Interstate Commerce Act for a period six months after termination of 
hostilities in the present war—Opposed on the ground and for the 
reasons that the extention of the time limit for commencing suits or 
filing claims would be for an indeterminate and indefinite period. 





Examples of Legislative Rate-Making 


Mr. E. G. Plowman, Vice-President, Traffic, United States Steel 
Corporation of Delaware, delivered a very comprehensive address on the 
subject ‘‘Examples of Legislative Rate-Making’’ at the March 20th 
meeting of the Pittsburgh Region Chapter. Mr. Plowman’s address 
will be printed in the May issue of the JouRNAL. 

A resolution on the passing of Honorable Joseph B. Eastman was 
presented and approved. It is printed elsewhere in the JOURNAL. 





San Francisco Chapter Votes With Respect to Pending 
Legislation in Congress 


The first quarterly meeting of the San Francisco Region Chapter 
was held at the Commercial Club, San Francisco, on Monday, March 6th. 

The principal item of business was the report of the Committee on 
Legislation. 

It was voted that the following report should be adopted : 


Report of Legislative Committee 


Since the last meeting three bills, received from the National Asso- 
ciation, have been considered by your Committee. They are: H. R. 3758, 
3775 and 3907. 

The first of these bills is designed to establish standards and declare 
the Congressional policy with respect to the abandonment of railroad 
lines. The others provide for the establishment of a uniform classifica- 
tion and uniform scales of class rates. Inasmuch as the National Asso- 
ciation has canvassed the membership to determine if it approved a 
resolution adopted by the Executive Committee in opposition to legisla- 
tion of this nature, and the Chapter has already expressed its views with 
respect thereto, your Committee has not given any further consideration 
to this subject. 


Railroad Abandonments 


The bill relating to railroad abandonments would establish as a 
policy not to permit the abandonment of lines of railroad unless it shall 
conclusively appear that the efficiency of the national transportation 
system will be increased thereby. It also provides that no certificate 
authorizing abandonment of a line shall be issued except after a full 
hearing and findings that the line is economically operated, that all 
reasonable efforts have been made to bring to a minimum operating ex- 
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penses and increase revenues by certain specified means, that continued 
operations will not produce revenue sufficient to cover operating costs, 
and that the net loss will impose a burden upon the users of other 
parts of the carrier’s railroad. 

In our opinion, the proposed requirement for allocating revenue on 
system traffic originating or delivered on the mileage proposed to be 
abandoned by crediting the entire revenue to such mileage, except the 
out-of-pocket cost incurred in handling such traffic beyond the mileage 
proposed to be abandoned, is objectionable. The Commission has, as 
we see it, administered the present provisions of the Act in an effective 
and equitable manner, whereas the proposed amendment would take 
away from it necessary discretionary powers. Your Committee, there- 


fore, recommends that the Chapter register its opposition to this par- 
ticular bill. 


Terminal Charges 


The only other matter upon which your Committee is in a position 
to report relates to pending proposals to amend the Interstate Commerce 
Act to provide that station-to-station rail freight rates shall include 
the spotting of carload shipments at places of loading and unloading 
within industrial plants. 

The bills are H. R. 3554 and S. 1492. In our last report we stated 
that on the merits the subject is a controversial one and that additional 
time to further consider these bills was desired. 

As indicated in another portion of our last report, your Committee’s 
conception of the proper policy to be pursued by the Association to- 
wards proposed legislation is that, regardless of the controversial nature 
of proposed legislation, bills should be opposed if their passage would 
tend to jeopardize the proper administration of the Interstate Commerce 
Act or fail to promote desirable conditions in the practice before the 
Commission. 

Bearing in mind this policy and considering the subject solely from 
that standpoint, your Committee is of the view that the passage of 
either of these bills would strip the Commission of necessary discre- 
tionary powers and now recommends that our opposition thereto be reg- 
istered with the National Association. 


Respectfully submitted, 
Legislative Committee, 


J. J. DEVEL 

E. A. Reap 

Water A. ROHDE 

Lesuig N. BrapsHaw, Chatrman. 








